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Culture, Tourism, Europe and External Relations Committee 

15th Meeting, 2016 (Session 5), Thursday 15 December 

EU Citizenship briefing - Professor Sionaidh Douglas-Scott 

Generally speaking, citizenship involves being a member of a particular 
national community. It usually includes certain rights or privileges not 
accorded to non-members, such as the right of political participation in a 
community, including voting, participating in government, and receiving state 
protection. Citizenship usually also involves obligations, such as the duty to 
pay taxes, or to fight in time of war. 

The legal concept of EU citizenship was formally introduced in 1993 by the 
Treaty of Maastricht. It is now addressed in Part II of the Treaty on the 
Functioning of the European Union (TFEU) (Articles 20-24). Citizenship is 
also given formal constitutional status in the EU legal order, through its 
inclusion in Article 9 of the Treaty of European Union (TEU) which provides 
that ‘Every national of a Member State shall be a citizen of the Union. 
Citizenship of the Union shall be additional to and not replace national 
citizenship.’  The Citizens’ Rights Directive (Directive 2004/38) also spells out 
and gives further details on the ways in which EU citizens and their families 
may exercise rights of free movement and residence, and the permitted 
restrictions on those rights on grounds of public policy, public security or 
public health.  

EU citizens acquire a bundle of legal rights by virtue of their status. The 
majority of these rights are enjoyed by EU Citizens who have exercised rights 
of free movement throughout the EU. A limited number of rights may be relied 
on by EU Citizens against their Member State of nationality in the absence of 
cross-border movement.  

When the UK leaves the EU it will cease to be an EU member state. As a 
result of this, UK nationals will lose their EU citizenship, and non-UK EU 
citizens who wish to live/work in the UK will lose their EU-derived rights to do 
so.  

Until the UK leaves the EU, EU law continues to apply and should be 
enforced in the UK. Notably, however, although provisions on EU citizenship 
apply to the UK, the UK has opted out of most EU immigration law, including 
the Schengen Accords, which create a common European area and 
framework for visas and border control. 

At present, as a result of the UK’s EU/EEA membership, EU/EEA/Swiss 
nationals, and dependents, are exempted from the need for immigration 
leave1.  After 5 years continuous residence they acquire a permanent right to 
reside in the UK under the EEA Regulations.2    

                                                 
1 Immigration Act 1988 s.2.7, subject to s.2(2) ECA 1972. 
2 Immigration (EEA) Regs 2006 reg 15. 
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As the law stands at present, immigration control and EU treaty negotiations 
are reserved matters for the UK Government under the Scotland Act 1998. 
Therefore, absent further devolution of immigration policy, there is only limited 
scope for Scotland to obtain a differentiated settlement from the rest of the UK 
on EU citizenship. (However, there are some past precedents for Westminster 
approval of differentiated immigration policy such as the past post study visas 
scheme). 

There are 3 different situations to consider post Brexit: 

1. EU/EEA citizens from elsewhere in the EU who reside/work in the 
UK  

2. UK nationals resident in other EU states post Brexit 

3. UK nationals who have not exercised free movement rights  

1. EU/EEA Citizens from elsewhere in the EU who reside/work in the UK  

At present, there are almost 3 m EU/EEA nationals in the UK, of whom circa 
2.1 m are working.3 It is unclear what their situation will be post Brexit. It is 
protested that such citizens should not be used as ‘bargaining chips’ in the 
UK’s EU withdrawal negotiations, but the UK Government has not given any 
binding assurances as to their situation.  

In contrast to the situations of UK nationals examined in sections 2 and 3 
below, EU citizens in the UK post Brexit will not, of course, have their EU 
citizenship removed. Instead, their rights under EU citizenship will be 
unenforceable post Brexit, as the UK will no longer be bound by the EU and 
its laws on EU citizenship. 

If EU citizens can prove they have been present in the UK for 5 years prior to 
Brexit4 then they are likely to have a right to remain under UK law (ie a 
different, distinguishable right from their current right to remain under EU law). 
However, many cannot provide documentation to prove they have been in the 
UK for 5 years – this is especially a problem for the self-employed who do not 
have work contracts, or other documentation as evidence of their situation. 
Nicola Sturgeon has said on a number of occasions that the situation of these 
EU nationals should be assured, but so far the UK government has failed to 
act.  

The impact of Brexit on EU citizens in the UK depends on the future 
relationship between the UK and EU. If the UK joins the EEA (European 
Economic Area), free movement of persons would still continue under Part III 
EEA agreement. However, EU citizenship is not protected under the EEA, 
which could affect eg residence rights for family members of the EU citizen 
                                                 
3 According to the Office of National Statistics, 2016: 
https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/employmentandemployee
types/datasets/employmentbycountryofbirthandnationalityemp06 
4 the exact date is unclear at present – it could be from 23 June 2016, but is more likely to be 
the actual date of the UK’s withdrawal from the EU, which is expected to be sometime in 
2019. 

https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/employmentandemployeetypes/datasets/employmentbycountryofbirthandnationalityemp06
https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/employmentandemployeetypes/datasets/employmentbycountryofbirthandnationalityemp06
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(see for further elaboration e.g. the Ruiz Zambrano case of the European 
Court of Justice5).  

If there were no provision made for the situation of EU citizens in the UK in 
the Withdrawal Agreement, then free movement and citizenship provisions 
under the EU treaties would not apply and the UK would control its own 
immigration (although there is a debate about the extent to which ‘acquired 
rights’ would apply – see further below.)  

The situation of non-UK EU citizens in the UK post Brexit is of concern to 
Scotland, as it has been said that Scotland would welcome further 
immigration, and would also want to reassure those EU nationals already in 
the UK in, for example, the university sector and financial services. But given 
the lack of clarity from the UK Government, it is difficult to give any 
reassurance at present. It is essential that clarity is provided, and this should 
be a major objective of any Withdrawal negotiations. 

In November 2016, several articles were published in The Herald, suggesting 
ways in which immigration to Scotland of EU nationals might continue in spite 
of Brexit, through e.g. ‘regional visas’ or special use of Scottish NI numbers, 
although Whitehall has stated it would not devolve immigration as a policy 
area to Scotland. So there is investigation of how to continue to admit EU 
citizens post Brexit. This is also an aspect of the sort of differentiated 
arrangements with the EU that Scotland is currently considering. Of course, if 
Scotland were able to have a Norway style EEA arrangement, then the 
question of EU citizens’ rights would be much less problematic for Scotland. 
But at present it is uncertain if this will be the case. 

However, some issues concerning EU citizens’ rights in Scotland fall within 
the current competence of the Scottish Parliament. EU citizens have the right 
to vote in Scottish Parliament and local government elections, and these are 
areas of devolved competence. The Scottish Parliament could decide to 
continue the voting rights of resident EU citizens. The Scottish Parliament 
could also decide to continue the current status of EU citizens regarding 
higher education (not charging fees for example).  

The situation may be broken down into further scenarios: 

a) EU nationals who qualify for permanent residence 

The UK Government has stated that EU nationals who have lived 
continuously and lawfully in the UK for at least 5 years ‘automatically have the 
permanent right to reside’.6 The UK law concept, ‘indefinite leave to remain’, 
is in effect similar to EU permanent residence. However, the indefinite leave 

                                                 
5 In Ruiz Zambrano v Office National de L'emploi, Belgium was required to grant a work 
permit to the 3rd country national carer of an EU Citizen who had yet to exercise his right of 
free movement throughout the EU, so as not to deprive the EU Citizen of the genuine 
enjoyment of the substance of his rights (the family might otherwise have had to leave the EU 
altogether). 
6 Gov.UK, ‘Statement: the status of EU nationals in the UK’, 
https://www.gov.uk/government/news/statement-the-status-of-eu-nationals-in-the-uk 

http://www.eudo-citizenship.eu/databases/citizenship-case-law/?search=1&name=zambrano&year=&country=&european=1
https://www.gov.uk/government/news/statement-the-status-of-eu-nationals-in-the-uk
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to remain criteria set out in the UK Immigration Rules are very complicated, 
and dependent on individual circumstances.  

EU citizens in the UK may qualify for ‘indefinite leave to remain’ if working, 
self-employed or if self-sufficient and have comprehensive sickness insurance 
or if they fall under other relevant categories. (A further requirement is a level 
of competence in English and knowledge of the British way of life.) After 5 
years continuous residence in one or more of these categories, they can 
apply for indefinite leave to remain. However, while EU permanent residence 
is automatically acquired, ‘indefinite leave to remain’ must be applied for and 
is not automatically available after 5 years, as in the case of the EU right. 
Applicants must be able to document activities in UK, providing evidence such 
as  payslips or letters from an employer. 

In contrast, at present, EU nationals do not need to register for any 
documentation in order to enjoy their free movement rights under EU law. So 
there is no obligation on EU nationals to register residence, even since the 
Referendum. No record is made of UK or EU citizens entering or leaving the 
UK. Passports are not stamped. So it will be very difficult to determine who is 
living legally in the UK on the cut-off date.   

b) EU nationals who do not qualify for permanent residence 

There are an estimated 600,0007 EU nationals from other EU Member States 
living and working in the UK who by 2019 will not be entitled to permanent 
residency rights. The UK Government has given no indication of what will be 
their approach to these persons. 

Not all of these are recent entrants to the UK. For example, there exist long 
term resident EU nationals in the UK who have never worked, or are self-
employed and do not have comprehensive sickness insurance and so do not 
qualify for a right of permanent residence under UK law.  

Also problematic is the situation of third country nationals who derive a right of 
residence through a family member who is British or other EU citizen. In 
cases such as Baumbast and Zambrano the European Court of Justice 
expanded residence rights beyond those set out in the Citizens Rights 
Directive, but this would not apply in the event of Brexit.  

c) A further distinction needs to be made (regarding EU citizens who do 
not qualify for permanent residence) between those who arrived 
before/after 23 June 2016  

The situation is complex. The Government might argue that EU citizens who 
moved to the UK after the Referendum result of 23 June 2016 could have had 
no legitimate expectation of building a life in the UK, although given no official 
announcement has been made regarding their status, so the situation is 
ambiguous. 

                                                 
7 see Social Market Foundation Briefing Paper, Ben Richards, ‘Here to stay? Residency and 
EU migrants after the  referendum’ (July 2016). 
 



CTEERC/S5/16/15/1  

5 
 

Further Remedies and possible legal actions 

a) As discussed above, some EU citizens in the UK may have acquired a 
permanent right to residence under UK law. However, the UK Home 
Office is reporting difficulties in processing claims. If loss were suffered 
(for example to business, or family life, due to lack of recognition of the 
right to remain) then litigation might be expected. 
 

b) Acquired rights 
 
It has been suggested that the doctrine of ‘acquired rights’ in 
international law may be of use in protecting these EU citizens’ rights. 
However, the acquired rights doctrine in fact does not give very much 
protection, and where it does offer protection, it is usually only where 
property or contract rights are at issue – eg where an EU national has 
bought property in Scotland, that right might be assured.  

The EU Treaties make no specific mention of acquired rights, 
notwithstanding the fact that EU law and EU Treaties give individuals 
rights.  

Some have claimed that the Vienna Convention on the Law of Treaties 
is supportive of the idea that EU citizens may claim acquired rights. 
However, the Vienna Convention provides termination of a Treaty 
‘does not affect any right, obligation or legal situation of the parties 
created through the execution of the Treaty prior to its termination’. 
These are ‘state parties’ which are signatories to Vienna Convention 
rather than those states’ citizens. Therefore the Vienna Convention is 
not a basis for EU citizens’ acquired rights in the UK nor UK citizens’ 
acquired rights in other member states. 
 
For further insights into the relevance of the doctrine of acquired rights 
to Brexit, I recommend the committee to my post on this specific issue: 

https://ukconstitutionallaw.org/2016/05/16/sionaidh-douglas-scott-what-
happens-to-acquired-rights-in-the-event-of-a-brexit/ 

c) Human rights, and principally the ECHR, may be of some use. The 
right to family and private life (Article 8 ECHR) may be violated if EU 
citizens are threatened with deportation post Brexit. EU citizens whose 
businesses are affected by Brexit may also have human rights claims, 
for eg interference with their property (under Article 1 Protocol 1 
ECHR) or violations of their rights to private life (Article 8 ECHR) which 
also includes the office and work. 
 
Article 14 ECHR prohibits discrimination within the ambit of other 
ECHR rights. It requires justification for different treatment of two 
apparently similar groups. Given that no official announcement has 
been made concerning freedom of movement, using 23 June as cut-off 
point for residence rights might be considered unlawful discrimination 

https://ukconstitutionallaw.org/2016/05/16/sionaidh-douglas-scott-what-happens-to-acquired-rights-in-the-event-of-a-brexit/
https://ukconstitutionallaw.org/2016/05/16/sionaidh-douglas-scott-what-happens-to-acquired-rights-in-the-event-of-a-brexit/


CTEERC/S5/16/15/1  

6 
 

between groups of EU citizens who should be treated in same way up 
and until UK actually exits EU in 2019. 
 
Article 8 ECHR does not confer an automatic right to remain in the UK. 
There would need to be case-by-case assessment of whether Article 8 
is engaged. 
 
The right to remain derived from Article 8 ECHR is also not absolute, 
meaning a state can justify expulsion in some circumstances. The UK 
is entitled to interfere with the right to private and family life in situations 
where it is provided by law, necessary in a democratic society, and 
proportional. As most deportation cases involve the expulsion of those 
convicted of criminal offences, the state usually relies on national 
security or prevention of disorder or crime. However, neither of these 
grounds would be applicable to general expulsion of EU nationals. 
 
The UK might defend human rights actions using arguments based on 
‘economic wellbeing of the country’ or ‘protection of the rights and 
freedoms of others’ (ie respecting the democratic result of the 
referendum). However this might not be accepted by the European 
Court of Human Rights (or national courts). Nonetheless, it is notable 
that Courts have been somewhat deferential when the state acts in 
pursuit of legitimate aim, and states do not generally fail on this ground. 
 

d)    English law 
 

Applicants might also seek to rely on the principle of legitimate 
expectations in English law. They might argue that, by being a 
longstanding EU member, the UK had created a legitimate expectation, 
and on that basis an applicant should be entitled to a grant of indefinite 
leave to remain. For example, in 2002, the UK Government introduced 
the Highly Skilled Migrant Programme, to encourage skilled workers to 
come to the UK.  However, in 2006 the Government introduced 
changes, making it harder to qualify for settlement, even for those who 
had already moved to Britain. Judicial review challenges were 
successfully brought (R (HSMP Forum) v Home Secretary [2008] 
EWHC 664). A determinative factor for the Court was that the 
Government’s publicity for the scheme stated that if the scheme were 
suspended or closed those persons already in the UK as skilled 
migrants would continue to benefit from the programme’s 
provisions.  So the Court found an enforceable legitimate expectation 
that such rights would be maintained.  

It has been claimed that the British government has the unilateral power to 
grant 3m EU citizens in the UK continued rights in the UK post-Brexit, (as their 
rights are not legally tied to 1.5 m British living abroad) and that this should be 
done as soon as possible. But this raises questions about how this could be 
done and whether it is likely. It also raises the following questions— 

 What, if anything, could the Scottish Government do to assure the 
position of EU nationals currently resident in Scotland? 

https://www.theguardian.com/politics/2016/oct/18/government-unilateral-eu-citizens-right-to-remain-brexit-roger-casale-nicolas-hatton
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 Should EU citizens in the UK post Brexit be recognised as having a 
different status than that accorded to 3rd country nationals under the 
‘indefinite leave to remain’ provisions? 

 What, if anything, could be done to protect the situation of those EU 
residents who do not qualify for permanent residence in the absence of 
any agreement with the EU? 

 Might the UK government allow some EU citizens to remain legally and 
how might that be determined 

Also, Michel Barnier (EU Commission negotiator for Brexit) has stated that 
rights of EU citizens in the UK should be part of the UK’s withdrawal 
negotiations. This raises the question of whether EU citizens’ rights likely to 
be negotiated as part of the Article 50 negotiations? Or are citizens’ rights 
more likely to be left to be discussed in the context of a later UK/EU trade or 
broader relationship? Could there be merit in the UK trying to persuade other 
EU countries to enter into bilateral deals concerning EU citizens’ rights?  

2. UK nationals resident in other EU states post Brexit 

There are currently circa 1.2 million UK citizens8 in other EU member states. 
Post Brexit, they will lose their EU citizenship (unless they have another EU 
nationality) and will be treated as 3rd country nationals, unless the UK agrees 
their status as part of the Withdrawal Agreement. Again, we have no clarity 
from the UK government as to what their status will be, although, given that 
the UK nationals are resident in other EU states, the UK is not in a position to 
give legal guarantees as to their future status. If their situation is dealt with as 
part of the exit negotiations under Article 50, then unanimity of all EU states 
will not be necessary, as the Article 50 deal will be concluded on a majority 
basis.  

Not only are UK nationals elsewhere in the EU in some cases in danger of 
losing residence rights in other EU states, but even if they can continue to 
reside, on loss of EU citizenship they may well suffer loss of pension and 
other benefits which they currently enjoy in EU law.  

Their treatment by these member states would appear to depend on the terms 
of Brexit. Were the UK to take a harsh approach to EU nationals here, it is 
likely that UK nationals in other EU states may be treated similarly, although 
EU institutions and EU member states are bound by EU law in shaping the 
Withdrawal Agreement.  

Upon becoming 3rd country nationals, unless more generous instruments 
were created as part of Withdrawal negotiations, relevant UK nationals would 
fall within the EU’s Common Immigration policy (from which the UK, Denmark 
and Ireland have opt-outs) which covers the rights of 3rd country nationals to 
live, work and study in the EU, and their rights as long-term residents. 
Because some rights of British nationals in the EU are governed by EU law, 
there is only limited scope for bilateral agreements with other member states.  
                                                 
8 See ‘Brits abroad: how many people from the UK live in other EU countries?’ available on 
the Full Fact website at https://fullfact.org/europe/how-many-uk-citizens-live-other-eu-
countries/ 

https://fullfact.org/europe/how-many-uk-citizens-live-other-eu-countries/
https://fullfact.org/europe/how-many-uk-citizens-live-other-eu-countries/
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The Long-Term Residents Directive (Directive 2003/109) grants long-term 
resident status to 3rd country nationals who have resided legally and 
continuously within EU member states for 5 years. However, applicants must 
provide evidence of stable and regular resources, without recourse to social 
assistance schemes, and meet certain integration conditions, such as 
language requirements. This status is less likely to be available to UK 
residents who exercised free movement rights via lower paid professions, as 
they are les likely to be able to provide evidence of stable and regular 
resources.  Long term residence status might also have an impact on family 
life as it provides far stricter family reunion rules than at present.  

Those UK citizens who wished to remain working in an EU State, but did not 
yet benefit from long-term resident status, could face quotas and 
discrimination against them as non-EU citizens.   Following Brexit, the EU 
could impose visa requirements on UK citizens. Although the EU does not 
currently impose visa requirements on wealthy 3rd country nationals such as 
the USA, it expects reciprocity, so to benefit from visa waiver, the UK should 
exempt EU citizens from visa requirements.  

Under the EU’s Returns Directive (Directive 2008/115/EC) those British 
citizens who had no right to stay in the EU could be expelled, by force if 
necessary, and could be detained pending removal.  

Further Remedies and possible legal actions 

1. EU Law: Unlike non-UK EU citizens in the UK, UK nationals in other EU 
states post Brexit may have actions under EU law, including the common 
immigration policy, to protect their status. However, as stated above, the 
common immigration policy provides much less protection for 3rd country 
nationals than is currently enjoyed by EU citizens who exercise the right of 
free movement under EU law. UK nationals may also be able to rely on other 
relevant as aspects of EU law (for example, general principles of legal 
certainty, and legitimate expectations) however again, this will be much less 
than current protection enjoyed by EU citizens. 

2. Acquired rights. Once again, the doctrine of ‘acquired rights’ is of little 
use, outside of property and contract law, ie it has little impact on migration 
and residence rights. See my comments under section 1 above.  

3. Human rights. Other member states are also signatories to the ECHR so it 
will apply to the situation of UK nationals in the EU, as it applies to EU citizens 
in the UK – see under section 1 above.  

However, the ECHR is also enforceable against the UK for actions taken by 
the UK government which had an impact outside the UK. For example, any 
business or property losses suffered to British nationals elsewhere in the EU, 
as a result of Brexit, might still be actionable under the ECHR. 

Further, should British nationals lose residence rights in other member states 
as a result of Brexit and return to the UK, the UK will need to consider family 
ties formed between those UK nationals and EU citizens or 3rd country 
nationals whilst in another EU state. Under current EU law, UK citizens are 
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able to return with 3rd country or EU citizen family members, under EU law, 
without having to satisfy UK immigration law (Case C-370/90 Singh 1992). 
Once EU law protection is lost, might Article 8 ECHR be relied on? 

4. National law of other EU states: remedies might also be available under 
the national law of the EU state concerned. 

A number of questions arise in consideration of UK nationals resident in other 
EU states following Brexit— 

 Is the situation of UK nationals in other EU states likely to be 
determined as part of withdrawal negotiations overall?  

 Will bilateral deals with other EU states be possible given the existence 
of the EU’s common immigration policy (e.g. the UK might be more 
concerned about the situation of UK nationals in Spain or France than 
in the Central/Eastern EU)?  

 What is the likelihood that British people may find have to apply for visa 
to live, work, or retire in other EU states? 

 Will it be possible to ensure healthcare and pension rights for British 
nationals present/resident in other EU countries post Brexit? 

 Might exit negotiations result in the rights of UK citizens being diluted 
rather than maintained in other EU countries? 

3. UK nationals who have not exercised free movement rights 

One does not need to migrate to another member state to benefit from EU 
citizenship. All UK nationals are EU citizens by virtue of being a citizen of a 
member state of the EU (i.e. the UK). This will be lost when the UK leaves the 
EU. Indeed, in the absence of further negotiated rights, UK nationals could be 
in a worse situation than some other 3rd country nationals for whom there 
exist non-discrimination clauses in EU agreements (eg Russia, Morocco). UK 
nationals may have to apply for visas on each trip to the EU. 

This is an underexamined area of Brexit, but it is ripe for consideration. What 
does it mean to deprive UK nationals of EU citizenship? It is a very valuable 
benefit. This loss has been described as a ‘bonfire of rights’. Human rights 
protections and prohibitions exist if a person is deprived of national citizenship 
– indeed in some situations international law prohibits the deprivation of 
national citizenship.  

But what might be the ramifications of loss of EU citizenship? Is deprivation of 
EU citizenship to be likened to loss of national citizenship or to government 
expropriation of a valuable property? Might the government be financially 
liable for this loss? Does it involve the violation of human rights?  

The European Movement have argued that Brexit risks being the first time 
that the whole population of a modern state loses citizenship without that 
nation being involved in armed conflict or ceasing to exist. 

  

http://euromove.org.uk/
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UK nationals risk losing the following rights as a result of losing EU 
citizenship: 

a) Rights of free movement, residence and the right to work and study in 
other EU states.  

b) Rights to vote/stand for the European Parliament will be lost, as well as 
the right to vote/stand in European Parliament and local elections while 
resident in other EU states. 

c) Also rights to do business with other EU states without barriers, even if 
not personally leaving the UK (e.g. selling insurance/financial services 
over the phone to another EU state from the UK). 

d) There are also many other rights which accrue from EU membership, 
such as workers’ rights (i.e. equal pay for work of equal value for men 
and women, working time measures and so on). Although the UK 
Government has stated that it will initially ensure the status of these in 
UK law through the ‘Great Repeal Bill’, it has also said that it will decide 
whether to repeal or amend them. Due to Parliamentary sovereignty it 
could repeal whichever it chose. There would be no guarantee (of the 
sort that currently exists through our membership of the EU) that they 
will be maintained.  

Associate citizenship? 

A Luxembourg MEP, Charles Goerens, recently suggested that the EU should 
make an ‘associate citizenship’ available to those UK nationals who wished to 
maintain it. Amendment 882, was brought before the European Parliament by 
Goerens, to offer citizens from a former member state “associate citizenship”. 
The Goerens’ proposal was for opt-in with payment of a membership fee - in 
return, individuals would have some rights currently guaranteed by Treaty A 
21-22 TFEU. As Goerens recognised, this would need EU treaty amendment 
before it could become reality.  

However, this proposal may now have been superseded by that of European 
Parliament ‘chief negotiator’ Guy Verhofstadt, who has recently put forward a 
proposal for UK nationals to keep ‘associate’ EU citizenship after Brexit if they 
individually want to. Mr Verhofstadt wishes this proposal to be an element of 
the UK’s withdrawal negotiations, and in this way it would not need to go 
through the usual treaty revision procedures.  

It should be noted that dual nationality is already possible in the UK, although 
associate EU citizenship (or indeed EU citizenship as it currently stands) is 
not identical with possessing nationality of another state.  

It should also be noted that other states have granted citizenship in bulk to 
citizens of other states. For example, Russia has offered passports to 
Russian-speaking residents of eastern Ukraine and Georgia.  

What might be the position of Scotland in this context? Nicola Sturgeon 
recently stated that she ‘would not rule out associate citizenship of the EU for 
Scotland’. Is there any way in which Scotland might insist on the retention of 
‘associate’ EU citizenship?   

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+COMPARL+PE-592.348+02+DOC+PDF+V0//EN&language=FR
https://www.charlesgoerens.eu/blog-goerens/eu-citizenship/
https://www.theguardian.com/politics/2016/nov/28/nicola-sturgeon-will-not-rule-out-associate-citizenship-of-eu-for-scotland
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Alternative routes whereby EU citizenship could be maintained? 
a) EU Law: Rottmann case 

One alternative means of retaining EU citizenship was suggested by Gareth 
Davies. Davies’ argument is based partly on the European Court’s C-135/08 
Rottmann decision. In that case, the claimant risked losing their EU 
citizenship because they were likely to become stateless. In that context, the 
European Court ruled that: ‘it is for the Court to rule on questions referred by 
the national court which concern the conditions in which a citizen of the Union 
may, because he loses his nationality, lose his status of citizen of the Union 
and thereby be deprived of the rights attaching to that status.’ (paragraph 46). 
Therefore, because the claimant was in danger of losing EU citizenship, the 
situation fell within the scope of EU law and had to be subject to 
proportionality assessment.  

Applied to the Brexit context, might Rottmann mean that the Court would have 
jurisdiction to consider whether the decision to withdraw from the EU and 
remove EU citizenship is proportionate?  However, it seems unlikely that the 
ECJ would wish to be involved in a decision possibly seen to ‘block Brexit’ by 
enabling effective limitation on British withdrawal in this way. 

b) Human rights law 

It has been acknowledged that, while the right to citizenship is not protected 
under the ECHR and Human Rights Act, situations affecting it may 
nonetheless fall within the scope of the Convention. In Genovese v Malta 
(2011) the European Court of Human Rights held (33) that: 

‘While the right to citizenship is not as such a Convention right and while its 
denial in the present case was not such as to give rise to a violation of Article 
8, the Court considers that its impact on the applicant’s social identity was 
such as to bring it within the general scope and ambit of that article.’ 

Further, in a case decided in 2016, (R (on the application of Johnson) 
(Appellant) v Secretary of State for the Home Department (Respondent), 
UKSC 19/10/16) Baroness Hale (24-27) explored the ambit of Article 8 ECHR 
and citizenship and stated (27): ‘It is clear, therefore, that the denial of 
citizenship, having such an important effect upon a person’s social identity, is 
sufficiently within the ambit of Article 8 to trigger the application of the 
prohibition of discrimination in Article 14.’ 

Therefore it may be possible to argue that removal of EU citizenship interferes 
with Article 8 ECHR given that many people may be profoundly affected by 
the loss of EU identity as well as by loss of the rights that accompany EU 
citizenship.   

Further, there is potential for claims under Article 8 ECHR accompanied by 
Article 14 ECHR. Article 14 of the ECHR states: 

 “The enjoyment of the rights and freedoms set forth in this Convention shall 
be secured without discrimination on any ground such as sex, race, colour, 

http://europeanlawblog.eu/?p=3267
http://europeanlawblog.eu/?p=3267
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62008CJ0135
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62008CJ0135
http://hudoc.echr.coe.int/eng#%7B
https://www.supremecourt.uk/cases/docs/uksc-2016-0042-judgment.pdf
https://www.supremecourt.uk/cases/docs/uksc-2016-0042-judgment.pdf
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language, religion, political or other opinion, national or social origin, 
association with a national minority, property, birth or other status.” 

Loss of EU citizenship may have a discriminatory impact on UK nationals. 
Because British citizenship law permits dual nationality, some British citizens 
may acquire nationality of another EU Member State and thus maintain their 
EU citizenship. Therefore, while some British citizens will lose EU citizenship, 
others will not. However, the determination of whether a British citizen should 
retain their EU citizenship should not depend on prohibited grounds for 
discrimination, such as national origin or other status. Arguably, however, the 
ability of a British citizen to retain EU citizenship following Brexit will depend 
precisely on this type of ground. 

c) International law 

Loss or deprivation of nationality must meet certain conditions in order to 
comply with international law, in particular the prohibition of arbitrary 
deprivation of nationality. These conditions include serving a legitimate 
purpose, being the least intrusive instrument to achieve the desired result and 
being proportional to the interest to be protected. For example, Article 15 
Universal Declaration of Human Rights states that everyone has the right to a 
nationality and no one shall be arbitrarily deprived of his or her nationality. 
The 1961 Convention on the Reduction of Statelessness establishes a set of 
basic rules which prohibit loss or deprivation of nationality where the result is 
to leave an individual stateless. 

These international instruments relate to nationality but would they be of any 
relevance in the context of loss of EU citizenship? 

A number of questions arise for consideration in relation to UK Nationals who 
have not exercised free movement rights— 

 Would the grant of ‘associate’ EU citizenship be possible without treaty 
amendment and could it be agreed as part of the exit negotiations as 
suggested by Verhofstadt? Would other EU Institutions be likely to 
agree to it becoming part of exit negotiations? Is it likely that the UK 
Government would agree to it?  

 Are there alternative routes whereby loss of EU citizenship may be 
legally scrutinised? Is the Rottmann decision relevant? 

 Might human rights law, especially Article 8 ECHR, have an impact on 
the loss of UK nationals’ EU citizenship? Are any other aspects of 
international law relevant? 

 Are there any other remedies, or legal avenues, that might be pursued, 
such as expropriation of property 

 
Professor Sionaidh Douglas-Scott 

12 December 2016 
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Foreword – Rt Hon Gisela Stuart MP

On the 23rd June 2016 the British people reflected on their 43 year old 
relationship with the European Union and by a majority decided to 
leave.

The implementation of this decision has to take place within a reasoned 
and rational framework and has to gain the broad support of all sections 
of society.

There are currently around 2.8 million EU citizens living and working 
in the United Kingdom. Some 1.2 million UK citizens have chosen to 
make their life in EU countries.

Defining the rights and status of these groups should be the first priority 
of this government in their negotiations with other EU member states. 
There are no domestic party political differences on this subject, as 
successive parliamentary debates have shown.

It would set the right tone in the subsequent negotiations if the UK 
reaced out and confirmed the status and rights of EU citizens in the UK 
in a manner which gave a clear indication of how we would expect EU 
countries to respond to their UK citizens.

British Future asked me to chair a group which brought together       
politicians from different political parties, academics, trade unionists 
and business representatives. We invited evidence and consulted widely.

My own story illustrates the journey millions of others have made. I 
arrived in the UK in the early 1970s, having been offered a job. For 
five years before I was able to apply for indefinite leave to remain, I 
had to register my address every time I moved. I later married, had 
children and in the 1990s applied to become a British citizen. For many 
others the rights conferred on them as EU citizens, introduced in the        
Maastricht Treaty in 1992, were sufficient. The only most obvious 
difference was that they were not able to vote in British General 
Elections.

I chaired Vote Leave, the organisation designated by the Electoral 
Commission to run the official Leave campaign. We committed to “no 
change for EU citizens already lawfully resident in the UK. These EU 
citizens will automatically be granted indefinite leave to remain in the 
UK and will be treated no less favourably than they are at present”.

They have made the United Kingdom their home and they want it to 
continue to be their home. They have the right to expect to be able to 
plan their lives and not have to change things retrospectively.

This Inquiry is not about deciding what the UK’s immigration policy 
should be after we have left the EU. Whilst there are some principles 
emerging, the policy itself will be hotly contested.

Rather this enquiry is about establishing how the existing rights should 
be recognised and how this can be best achieved.

CTEERC/S5/16/15/2
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For EU citizens living here, it is important that they know what steps 
they need to take to establish residency and how they could, if they 
wish, apply for British Citizenship. We don’t have control over whether 
other countries offer dual citizenship, but we can provide clarity over 
the British Government’s actions.

For the Home Office, this will be one of the largest single                   
administrative tasks they have been asked to undertake. Some of the 
current systems are not working as well as they should and the 
processes must be paid for.

Our aim was to arrive at a set of recommendations which will be seen 
as fair by the British people, the EU citizens living here and by UK 
citizens living abroad.

We intended to provide solutions which could be implemented by 
the Government without overstretching their administrative capacity, 
without undue burden on the taxpayer and with the consent of the major 
political parties.

It was an honour to be asked by British Future to chair this 
Inquiry. I want to thank my fellow panel members and Jill Rutter,     
Sunder Katwala and Steve Ballinger for their work. British Future aims 
to engage people’s hopes and fears about integration, migration, 
opportunity and identity, so that we share a confident and welcoming 
Britain, inclusive and fair to all.

These aims and values continue to be important after we have left the 
EU. I hope this report supports our shared aim, which is to help the UK 
and other EU governments to do the right thing by their EU and EEA 
citizens.

CTEERC/S5/16/15/2
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Executive summary

Britain’s decision to leave the European Union will likely result in 
significant changes to immigration policy, including to the rights of 
nationals from some 30 European countries to live and work in the UK. 
The nature of those changes will be the subject of political, academic 
and diplomatic difference and debate over the next two years.

There is, however, broad political, business and public support for    
separating the status of the 2.8 million EEA+ nationals1 currently living 
in the UK from future policy changes. Opinion polling for British      
Future, conducted in the days shortly after the referendum, found that 
84% of the British public support letting existing EU migrants stay – 
including over three-quarters (77% per cent) of Leave voters – with 
any future changes to freedom of movement applying only to new 
migrants2.

Support for settling the status of EEA+ nationals who have made their 
homes in Britain stretches across political parties and the divides of 
the referendum debate. Indeed, before the referendum the official Vote 
Leave campaign committed to “no change for EU citizens already 
lawfully resident in the UK. These EU citizens will automatically be 
granted indefinite leave to remain in the UK and will be treated no less 
favourably than they are at present”. The purpose of this Inquiry, then, 
was not to establish whether EU citizens should be able to remain in 
the UK with secured status – we believe that is a settled question, in the 
minds of the public, businesses and a broad coalition of politicians of 
all parties. Its aim was rather to move beyond that to determine how we 
make that happen in practice.

This is an unprecedented situation both diplomatically - no                
fully-fledged member state has left the European Union before – 
and domestically, too, with the Government needing to settle the              
immigration status of 2.8 million people.  EEA+ nationals living in the 
UK are a diverse group of people in terms of countries of origin, length 
of residence, employment history and social backgrounds. Resolving 
their status will be the largest administrative task that the Home Office 
has ever undertaken, and current staff are already under considerable 
pressure from its routine workload. So this Inquiry has sought to find 
proposals that are fair and practicable, resolving the issue in ways 
that can minimise the administrative burdens and the costs for EEA+        
nationals themselves, for employers and for the Government, in ways 
that we believe can command broad political, civic and public support.

In order to fulfil the Inquiry’s aims British Future brought together a 
cross-party panel, from both sides of the EU referendum debate, to   
examine this issue independently and make recommendations to the 
Government. Its members were Gisela Stuart MP (Chair); Suzanne 
Evans, UKIP; Suella Fernandes MP; Kate Green MP; Sunder Katwala, 
British Future; Fraser Nelson, The Spectator; Seamus Nevin, Institute 
of Directors; Professor Steve Peers, University of Essex and Owen 
Tudor, TUC. Members of the panel sat as individuals and the Inquiry’s 
recommendations do not represent the policies of their organisations. 

CTEERC/S5/16/15/2
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British Future acted as the secretariat to the Inquiry, with Jill Rutter 
undertaking the background research and coordinating the Inquiry 
process. The Inquiry consulted widely, including with EEA+ citizens 
themselves as well as with legal experts, academics, employers and 
interest groups. 

What the Inquiry panel found, as it weighed evidence and debated 
proposals, is that people who supported both Leave and Remain, and 
from different political parties, were able to find a strong consensus on 
a range of proposals to secure the status of EEA+ nationals who have 
chosen to make their homes in Britain.

The Inquiry examined six overarching issues:

1. It considered what might comprise a fair and legally watertight     
cut-off date, after which changes to the settlement, citizenship and     
social rights of newly-arrived EEA+ nationals might apply. The 
Inquiry recommends, as a cut-off date, the day on which Article 50 
is triggered or whatever legal mechanism the Government chooses 
to show it is leaving the EU.

2. The Inquiry looked at options for granting EEA+ nationals currently 
in the UK settlement and citizenship rights. It recommends that EEA+ 
nationals who can show five years’ residency in the UK be offered 
Permanent Residence as it currently stands. This approach would 
offer a clear status (and pathways to citizenship) for an estimated 1.8 
million EEA+ nationals currently estimated to be living in the UK. 

Permanent Residence as an immigration status is a consequence of 
the UK’s membership of the EU, so the UK Government will need 
to pass regulations automatically to convert Permanent Residence 
into a bespoke Indefinite Leave to Remain (bespoke ILR) for EEA+ 
nationals on the date that the UK leaves the EU. Modelling this 
status on the ‘Ex-EU’ legal status that citizens can hold in EEA+ 
countries would make it significantly easier for a reciprocal deal to be 
struck with EU governments regarding the granting of an equivalent 
status for UK nationals living in EU countries.

This bespoke ILR status should be offered, to those who were             
legally resident as ‘qualified persons’3 on the cut-off date, for a five-
year transition period after the UK leaves the EU.  During this five-year 
period the cost of applying for bespoke ILR should be capped. 

Applicants should have to meet the good character requirements that 
non-EEA+ nationals have to fulfil when they apply for ILR and 
applications would be screened against a list of individuals whom the 
Home Office and Ministry of Justice seeks to exclude on the grounds of 
past criminal convictions. Applicants would not, however, be required 
to pass the citizenship test or meet the English language and salary 
threshold requirements needed for ILR, for a five-year transitional 
period. This would entail keeping existing laws relating to EEA+ 
citizens in force in the UK for qualified persons, which would simplify 
the administration of the rules, reducing legal challenges and remaining 
consistent with the Government’s intentions to convert existing EU law 
into UK law by means of a ‘Great Repeal Act’.

CTEERC/S5/16/15/2
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3. EEA+ nationals living in the UK enjoy some privileges over UK and 
non-EEA+ nationals in relation to family migration, in that they can 
bring immediate family members to the UK without having to fulfil a 
minimum income threshold and show a basic level of English language 
competency. The Inquiry recommends that EEA+ nationals who 
were qualified persons on the specified cut-off date, or who have 
Permanent Residence or bespoke ILR, keep their previous rights 
to family migration for a five-year transition period after the UK 
leaves the EU. 

4. The Inquiry examined the social rights granted to EEA+ nationals in 
relation to their access to public funds (student loans, in- and out-of-
work benefits, social housing etc) and fee status in further and higher 
education. It recommends that EEA+ nationals who were qualified 
persons on the specified cut-off date see these privileges continue 
for a five-year transition period after the UK leaves the EU.

5. The Inquiry considered the best administrative means by which 
to deal with up to 1.8 million applications for Permanent Residence 
and looked at whether the current Home Office systems for issuing 
documentation would be able to cope with a substantially increased 
caseload. It recommends that local authority Nationality Checking 
Services should be given the first-line responsibility for processing 
and approving applications, and should be allowed to charge to cover 
their costs for doing this. More complex cases should be passed on to 
the Home Office. The Inquiry also recommends a simplification of 
the process, where possible with applicants’ names checked against 
HMRC, DWP, Home Office and Ministry of Justice criminal 
records to establish whether they qualify for Permanent Residence.

6. The Inquiry also looked at whether there would be groups of EEA+ 
nationals who might struggle to show legal residence in the UK, how 
the Government might deal with such cases and whether there was a 
need for additional advice and legal representation for immigration 
cases. It recommends that Citizens Advice and other relevant 
organisations be funded to offer advice to EEA+ nationals who 
might struggle to apply for settlement, with some of this support 
targeted at the self-employed.

CTEERC/S5/16/15/2
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EEA+ nationals in the UK: Key Facts

Top EEA+ nationalities living in the UK

•	 Poland: 916,000

•	 Ireland: 332,0004

•	 Romania: 233,000

•	 Portugal: 219,000

•	 Italy: 192,000

•	 Lithuania: 170,0005

Employment

•	 51% of EEA+ nationals in the UK are employees and 9% are 
self-employed. 4% are students, 7% retired and 17% aged under 
16 with 3% unemployed6.

•	 In England alone there are approximately 144,000 non-UK 
EEA+ nationals working in the health and adult social care 
system7. 

•	 Around 27% of the UK’s food and drink manufacturing work-
force are non-UK EU nationals – almost 100,000 workers8. 

•	 About 15% of the academic workforce of UK universities are 
non-UK EU nationals.

Entitlement to Permanent Residence

•	 64% of EEA+ nationals (about 1.8 million people) had first 
arrived in the UK before 2011 and may now qualify for          
Permanent Residence because they have lived in the UK for 
more than five years9.

•	 Some 18,064 Permanent Residence cards were granted in 
201510. Given this rate of processing, it would more than 150 
years to clear 2.8 million applications.

•	 An application for Permanent Residence can take up to six 
months to process.

•	 34% of applications for Permanent Residence were refused 
or declared invalid in 2015, compared to just 5% of Indefinite 
Leave to Remain applications (a similar status given to non-
EEA+ nationals)11.

EEA+ nationals becoming British

•	 There were 17,158 grants of British Citizenship to EEA+      
nationals in 2015. Of these, 3,763 (22%) were to Polish         
nationals12. 

CTEERC/S5/16/15/2
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1. Introduction

Leaving the EU is likely to result in many changes to immigration 
policy, including regulations that allow the nationals of EEA + 
countries to live and work in the UK. EC Directive 2004/38/EC, the 
1992 EEA Agreement and the 1999 Bilateral 1 agreement between the 
EU and Switzerland permits freedom of movement for employees, the 
self-employed, job-seekers13, students and self-sufficient people within 
EU member states, or Iceland, Lichtenstein, Norway and Switzerland. 
This group of people will be referred to as EEA+ nationals in this 
report. While these regulations still stand,  many commentators believe 
it is unlikely that freedom of movement for eligible EEA+ nationals 
will be retained in its current form after the UK leaves the EU, given 
the results of the referendum in which immigration was a central theme. 

There is, however, broad political, business and public support for 
separating the status of EEA+ nationals currently living in the UK 
from future policy changes. Polling for British Future undertaken in the 
days after the referendum found that 84% of the British public support 
letting existing EU migrants stay – including over three-quarters (77% 
per cent) of Leave voters – with any future changes to freedom of        
movement applying to new migrants14. This consensus also bridges 
referendum and party political divides: indeed, before the referendum 
the official Vote Leave campaign committed to “no change for EU 
citizens already lawfully resident in the UK. These EU citizens will 
automatically be granted indefinite leave to remain in the UK and will 
be treated no less favourably than they are at present15”. 

Despite the breadth of support for EEA+ nationals living in the UK, the 
Government has delayed giving a commitment to protect their status, 
on the grounds that it needs to seek a reciprocal agreement to secure the 
status of British nationals living in the EU. Six months after the 
referendum this position still stands, despite efforts by a number of 
parliamentarians to resolve this position16. This delay has caused 
considerable anxiety for EEA+ nationals themselves, as well as creating 
uncertainty for their employers. In order to help resolve this situation, 
independent thinktank British Future has brought together a panel of 
cross-party political, economic and academic voices, chaired by Gisela 
Stuart MP, to conduct an independent inquiry to look at ways that the 
Government could secure the status of EEA+ nationals currently living 
in the UK. 

Aims and terms of reference

The Inquiry aimed to set out a range of proposals relating to how the 
Government could secure the status of EEA+ nationals presently living 
in the UK, starting from the publicly-supported position that 
securing their status would be the right thing to do. It considered issues 
of principle, as well as practical and administrative issues – for 
example, how the Home Office might process applications for 
settlement from nearly three million people. While upholding the two 
principles of ‘no change for EU citizens already lawfully resident in 
the UK’ and ‘no less favourable treatment than at present’, the Inquiry 
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looked for policy proposals and approaches that would command 
political, business and public support. 

The Inquiry examined six overarching issues. First, it considered what 
might comprise a fair and legally watertight cut-off date - after which 
changes to the settlement, citizenship and social rights of newly-arrived 
EEA+ nationals might apply and before which those EEA+ nationals 
already here would be entitled to stay. 

Second, the Inquiry looked at options for granting EEA+ nationals   
currently in the UK settlement and citizenship rights. A grant of 
settlement means that non-UK nationals can remain in the UK without 
time limits placed on their status, and is currently afforded through 
either the status of Permanent Residence, which is granted to EEA+ 
nationals, or Indefinite Leave to Remain for those from outside the 
European Economic Area. However, Permanent Residence as an 
immigration status exists as consequence of the UK’s membership of 
the EU. Leaving the EU will require changes to legislation that covers 
settlement and citizenship rights to EEA+ nationals, including the best 
approach to replacing Permanent Residence as a status.

EEA+ nationals living in the UK enjoy some privileges over UK      
nationals in relation to family migration, in that they can bring 
non-British immediate family members to the UK without having to 
fulfil a minimum income threshold and show a basic level of English 
language competency. The minimum income threshold, which stands 
£18,600 per annum for those wanting to bring in a spouse or partner, 
has divided a number of families and led to vocal campaigning17. A 
third issue considered by the Inquiry was family migration. 

Fourth, the Inquiry examined the social rights granted to EEA+          
nationals in relation to their access to student loans, in- and out-of-work 
benefits, social housing and fee status in further and higher education. 

Fifth, the Inquiry considered the best administrative means for the 
Home Office to process applications for Permanent Residence and 
looked at whether the current Home Office systems for issuing         
documentation would be able to cope with a substantially increased 
caseload. 

Sixth, the Inquiry also looked at whether there would be groups of 
EEA+ nationals who might struggle to show legal residence in the UK, 
how the Government might deal with such cases and whether there was 
a need for additional advice and legal representation for immigration 
cases. 

For practical reasons, the Inquiry’s remit did not extend to looking at 
ways to secure the status of the 1.2 million British nationals who live in 
the EU, as this would have involved reviewing the national 
interpretations of the 2004 directive for all EEA+ countries. 

However, the Inquiry recognises the worries of British nationals who 
live elsewhere in the EU and is concerned about the evidence provided 
by individuals and groups such as Brexpats and ECREU. The Inquiry 
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also concluded that it is morally wrong to use EEA+ nationals in the 
UK as bargaining chips to secure the rights of UK nationals in Europe. 
Rather, the Inquiry’s position is that the British Government should first 
guarantee the rights of EEA+ nationals in the UK. After this, it could 
then legitimately seek reciprocal arrangements for UK nationals who 
lived in the EU to be granted a comparable and secure immigration 
status in return. Whether the UK government decides to proceed by 
guaranteeing the status of EU nationals unilaterally or by reciprocal 
agreement with EU governments, the Inquiry’s proposals set out the 
steps that would be required in the UK to achieve this in a fair and 
practicable way.

Members and the report

The Inquiry met in autumn 2016 and British Future acted as its         
secretariat. Its members were:

•	 Rt Hon Gisela Stuart MP (Chair)

•	 Suzanne Evans, UKIP

•	 Suella Fernandes MP

•	 Kate Green MP

•	 Sunder Katwala, British Future

•	 Fraser Nelson, The Spectator

•	 Seamus Nevin, Institute of Directors

•	 Professor Steve Peers, University of Essex

•	 Owen Tudor, TUC. 

In addition to the formal sittings, the Inquiry held an open meeting in 
Coventry to seek the views of EEA+ nationals and others with an 
interest in this issue. It also put out an open call for written evidence, 
which was received from 69 organisations and individuals, including 
many EEA+ nationals18.  

This report sets out the recommendations of the Inquiry. We hope 
that the Government will take note of our recommendations, not only 
on how to secure the status of EEA+ nationals, but also the Inquiry’s     
suggestions on how it might approach the considerable administrative 
challenge of processing what could amount to nearly three million 
requests for settlement in the UK.  

The public is clear in its support of EEA+ nationals – that they should 
be allowed to stay and settle. Their status is also a vital concern for 
business and public services that do not want to lose valued members 
of their workforce. In England alone there are approximately 144,000 
EEA+ nationals working in the health and adult social care system19. 
Around 27% of the UK’s food and drink manufacturing workforce are 
non-UK EU nationals – almost 100,000 workers20. About 15% of the 
academic workforce of UK universities are non-UK EU nationals21. A 
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broad collation of business and civil society voices has been pushing 
for the Government to provide clarity and a secure status for EEA+   
nationals. We hope the Inquiry’s recommendations will be a useful 
focus for these individuals and organisations, as well as informing the 
media and political debate on such an important political, economic and 
moral issue. 
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2. EEA+ nationals in the UK

Article Six of EC Directive 2004/38/EC - commonly known as the  
freedom of movement directive - gives EU nationals and their 
immediate family members the right to reside in another EU country for 
an initial three month period. Article Seven of the same directive gives 
nationals and their family member further rights of residence in an EU 
country, providing they fulfil certain conditions. These directives are 
incorporated into UK law through the Immigration (European 
Economic Area) Regulations 2006. Essentially, EEA+ nationals can 
remain in the UK and be termed a ‘qualified person’ under EU and UK 
law if they are (i) in employment (ii) self-employed (iii) job-seekers, 
although they lose their right to reside as job-seekers after 91 days (iv) 
students and (v) self-sufficient persons. 

The EEA Agreement, signed in 1992 between the EU and most EFTA 
countries, enables Iceland, Liechtenstein and Norway to participate in 
the Single Market and commits them to the same rules regarding 
freedom of movement. Switzerland rejected membership of the EEA 
in a referendum in 1992, but signed a bilateral agreement with the EU 
in 1999 that (taken with EFTA states) allows for freedom of movement 
within 32 European states for qualified persons. 

In the short term, the status of Irish nationals in the UK appears to be 
unaffected by Brexit. Their residency rights in the UK derive from the 
Ireland Act 1949 which grants “non-foreign” status to Irish nationals 
and gives them permanent settlement as soon as they move to live in 
the UK22. The ability of the UK to offer preferential treatment to Irish 
nationals may be the subject of negotiation between the EU and the 
UK. Leaving the EU may also require that the Immigration (Control of 
Entry through Republic of Ireland) Order 1972 is amended, subject to 
negotiations on visa free travel and freedom of movement. However, 
nationals of most member states, three additional EEA member states 
and Switzerland are likely to see changes to their current immigration 
status. The Inquiry’s remit focuses on the future immigration status and 
social rights of EEA+ nationals who are currently qualified persons in 
the UK. 

This section of the report provides a context to the issues examined by 
the Inquiry and where relevant draws on written evidence submitted 
to the Inquiry. It sets out the settlement, citizenship and social rights 
currently afforded to EEA+ nationals. Some of the demographic and the 
socio-economic characteristics of EEA+ nationals living in the UK  - 
population size and patterns of work – have a bearing on the 
administrative challenges faced by the Government and are also 
examined in this section. 

2.1 Population size 

The Annual Population Survey provides the most up-to-date estimates 
about the size and characteristics of EEA+ nationals living in the UK, 
although there are a number of shortcomings in this data. It excludes 
short-term migrants who intend to be in the UK for less than a year, as 
well as people who are not ordinarily resident in the UK. Importantly, 
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from the perspective of the Inquiry, the Annual Population Survey does 
not have the capacity to record dual nationality, instead recording what 
is judged to be a respondent’s ‘first’ nationality23. 

Despite these caveats, the Annual Population Survey suggests that there 
were 2.83 million EEA+ nationals living in the UK in December 2015, 
excluding those of Irish nationality (Table 1). The largest national group 
were those of Polish nationality, comprising nearly a third (32%) of the 
population of EEA+ nationals in the UK.  

Table 1: Country of birth and nationality data for the largest 
groups of EEA+ nationals in UK, 2015 

UK 
resident 
population 
by country 
of birth

% of 
country-
of-birth 
group 
who are  
nationals 
of this 
country

% who   
country-
of-birth 
group who 
are   
British 
nationals 

% who 
are 
nationals 
of a third 
country

UK         
resident 
population 
by             
nationality

Non-
British 
population 
born in 
UK 

Non-
British 
population 
born in 3rd 
country

Poland 831,000 97% 3% <1% 916,000 108,000 <5,000
Ireland 382,000 82% 18% <1% 332,000

Germany 286,000 36% 62%24 2% 135,000 12,000 21,000

Romania 220,000 94% 4% 2% 233,000 18,000 9,000
Italy 162,000 86% 11% 3% 192,000 14,000 40,000
France 153,000 79% 17% 4% 165,000 17,000 28,000
Lithuania 151,000 97% <1% <1% 170,000 20,000 <5,000
Portugal 140,000 94% 5% <1% 219,000 20,000 67,00025

Spain 125,000 86% 13% 1% 132,000 6,000 19,000
Latvia 94,000 91% 4% 5% 97,000 8,000 <5,000
Slovakia 85,000 98% 1% 1% 93,000 8,000 6,000
Hungary 80,000 92% 8% <1% 82,000 <5,000 6,000
Netherlands 69,000 77% 20% 3% 81,000 8,000 20,00026

Bulgaria 69,000 89% 11% <1% 66,000 <5,000 <5,000
Cyprus 60,000 13% 78% 8% 13,000 <5,000 5,000
Greece 57,000 82% 18% 2% 56,000 5,000 9,000
Czech       
Republic

49,000 88% 8% 4% 45,000 <5,000 <5,000

Source: Annual Population Survey, 201527

The Annual Population Survey provides data on migrants’ date of 
arrival in the UK. This is important to consider, as it gives an indication 
of the number of EEA+ nationals who may already qualify for 
Permanent Residence, being likely to have fulfilled the five years 
residency needed to acquire this status. Annual Population Survey data 
suggests that 64% of EEA+ nationals (about 1.8 million people) had 
first arrived in the UK before 2011 and may now qualify for Permanent 
Residence. Should uncertainty about their future prompt the majority of 
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this group to apply for Permanent Residence the Home Office would be 
faced with a substantial immigration caseload. 

The Inquiry looked at ways that the Home Office might process 
large numbers of applicants for Permanent Residence and makes 
recommendations detailed in Chapter Three.

2.2 Cut-off dates

A crucial question for the Inquiry was to consider what might 
comprise a fair and legally watertight cut-off date - after which changes 
to the settlement, citizenship and social rights of newly-arrived EEA+         
nationals might apply and before which those EEA+ nationals already 
here would be entitled to stay. 

Setting a cut-off date is the issue that has attracted the greatest amount 
of media commentary. The issue of immigration surges has been raised 
as part of this debate, with suggestions that significant numbers of 
EEA+ migrants would move to the UK prior to changes to their status 
being implemented. 

The Government could avoid these increased migration flows by (i) 
setting a cut-off date prior to the day that the UK leaves the EU and (ii) 
limiting the time period between the cut-off date and its 
announcement.  It usually takes a number of weeks to travel to the UK, 
find and take up work, so becoming a ‘qualified person’. There is also a 
high bar in proving “job-seeker” status, which is, in any case, 
restricted to 91 days. Home Office guidance states that an EEA+ 
national must be able to show evidence that they are seeking 
employment and have a genuine chance of being engaged: for example 
evidence of job interviews, evidence of qualifications, a National 
Insurance number, registration with Job Centre Plus and recruitment 
agencies. Gathering such evidence would usually take a number of 
weeks. 

There are a number of approaches to setting cut-off points, reflected in 
written evidence submitted to the Inquiry. Possible dates include:

•	 The day of the EU referendum

•	 The triggering of Article 50 

•	 The repeal of the Immigration (European Economic Area) 
Regulations 2006

•	 The day that the UK leaves the EU.

The concept of legitimate expectation appears to be an important legal 
and moral principle that is relevant to the Inquiry’s task. It underpins 
English public law and draws from the concepts of natural justice and 
fairness. Arguments about legitimate expectation have previously been 
used in immigration law, when non-EEA+ migrant doctors already 
present in the UK through the Highly Skilled Migration Programme 
were banned from applying for training posts in hospitals28.  

Retrospective changes to their status are unfair as EEA+ nationals who 
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have settled in the UK could legitimately expect their status to remain 
secure when they moved here. But written evidence also argued that 
EEA+ nationals who arrive in the UK after Article 50 is triggered could 
legitimately expect future changes to their immigration status. 

“It is legitimate to expect that those who enter the UK after Article 50 
is triggered are on notice that the UK is leaving [the EU].” (Evidence 
from the Joint Council for the Welfare of Immigrants).

It should be noted that the legal and constitutional status of the EU 
referendum is uncertain . As well as being unfair to EEA+ nationals, 
retrospectively setting 23 June 2016 as a cut-off date may, therefore 
lead to legal challenges.

The Inquiry considered the different approaches to setting cut-off 
dates and makes recommendations detailed in Chapter Three. 

2.3 Criteria for Permanent Residence 

Once Article Seven rights have been secured, a person can apply to the 
Home Office for a Registration Certificate that shows they are legally 
resident in the UK. This costs £65 and may take six months to process, 
although the Home Office has a small number of on-the-day 
appointments through Premium Service Centres for qualified persons.  
For family members and carers of EEA+ nationals, the Home Office 
issues a similar document to the Registration Certificate called a 
derivative residence card which also costs £65. Some 40,058 
applications for Registration Certificates and residence cards were 
granted in 2015, while another 24,871 applications were refused or 
declared invalid, 40% of total applications. The Home Office website is 
not clear about the merits of applying for a Registration Certificate, 
saying that qualified EEA+ nationals do not need them, although they 
can prove the right to work in the UK and can be of use to those 
needing to apply for benefits and services.

For EEA+ nationals there is a stronger merit in applying for Permanent 
Residence, as 12 months’ Permanent Residence is needed before a 
person can apply to become a British citizen. As with Indefinite Leave 
to Remain (ILR) for non-EEA+ nationals, Permanent Residence gives 
settled status, enabling people to live in the UK permanently without 
time limits on their stay. However, Permanent Residence differs from 
ILR in a number of significant ways:

•	 Permanent Residence is an immigration status that derives 
from the UK’s membership of the EU, with its legal basis              
underpinned by Directive 2004/38/EC as set out in 

       Immigration (European Economic Area) Regulations 2006. 
       If these regulations are revoked when the UK leaves the EU,                   
       Permanent Residence will no longer exist as an immigration      
       status. 

•	 Applicants for Permanent Residence do not need to pass the 
citizenship test and meet the English language criteria whereas 
applicants for ILR need to do so. 

CTEERC/S5/16/15/2

18



18 British Future / Report of the Inquiry into securing the status of EEA+ nationals in the UK

•	 An applicant for Permanent Residence currently does not have 
to show that they are of “good character”, unlike those who   
apply for ILR or British citizenship where there is detailed 
Home Office guidance on the types of criminal convictions that 
justify refusal29.

•	 There is no salary threshold for Permanent Residence, but 
those who are applying for ILR after a Tier 2 visa have to 
meet a £35,000 salary threshold unless they are on a shortage           
occupation list, or fall into the category of certain other 

       exempted workers30. 

•	 Permanent Residence for EEA+ nationals does not become 
invalid if a person leaves the country for more than two years, 
whereas a two-year period of absence from the UK for those 
with ILR means that a person loses their right to settlement.

•	 Permanent Residence is much cheaper than ILR, costing the 
applicant £65 compared to £1,875 for most categories of ILR.

The Inquiry considered the best approach to replace Permanent 
Residence and the criteria that an applicant will need to fulfill in 
order to be granted a replacement status. It makes 
recommendations detailed in Chapter Three.

2.4 Family migration

The spouses/civil partners and dependent children (under 21) of 
qualified persons can reside in the UK, although if the qualified person 
is a student or self-sufficient person they will need comprehensive 
sickness insurance. These rights are kept as ‘retained rights of 
residence’ if that qualified person dies, leaves the UK or 
divorces/dissolves their civil partnership. There are some additional 
categories of family members of qualified persons who can reside in the 
UK:  

•	 extended family members who are dependent on the EEA+ 
qualified person or their spouse/civil partner, for example, a 
dependent parent3132. 

•	 Those in a “durable relationship” with a qualifying EEA+     
national, with considerable amounts of evidence needed to 
show this. 

In some respects EEA+ nationals have privileged rights to family 
migration over UK and non-EEA+ nationals, in that they can bring in 
family members without having to fulfil a minimum income threshold 
required of other groups. These amount to needing an annual income of 
£18,600 to bring in a spouse/partner, or £22,400 for spouse/partner and 
one child. The Spouses or partners of UK or non-EEA+ nationals who 
wish to enter the UK also have to show basic (A1 Level) competency in 
English and pay a visa fee of £1,195.  The minimum income threshold 
requirement has divided a number of families and led to vocal 
campaigning33.
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The Inquiry considered whether the UK should give EEA+          
nationals additional family migration rights permanently, or for a 
transitional period after the UK leaves the EU, and makes 
recommendations detailed in Chapter Three.

2.5 Access to public funds

EEA+ nationals who are qualified persons have many of the same 
social citizenship rights as UK nationals or those with settled status 
with similar personal circumstances. This includes in- and out-of-work 
benefits, access to the NHS, social housing, access to student finance 
and home student fees in further and higher education.  Pension 
uprating for EEA+ (and UK) nationals who retire to another country 
may also be affected when the UK leaves the EU. Currently, those 
living in EEA+ states who receive a UK state pension see its amount 
up-rated annually whether they remain in the UK or retire to an EEA+ 
country. Upratings are also payable in countries and territories with 
which the UK has a reciprocal social  security agreement that requires 
increases to be paid34. 

The Inquiry considered pensions and whether the UK should grant 
EEA+ nationals these additional benefits permanently, or for a 
transitional period after the UK leaves the EU, and makes 
recommendations detailed in Chapter Three. 

2.6 Home Office processes

An applicant for Permanent Residence must have been present in the 
UK for five years and not have been out of the UK for more than 180 
days in each of the last five years. The application form is lengthy – 
85 pages and another 18 pages of guidance notes. An application for 
Permanent Residence can take up to six months to process, although 
the Home Office is trialing a simplified online process35. Despite this 
review of practice, there was a strong consensus among organisations 
that submitted written evidence that the process of applying for 

Permanent Residence requires simplification and additional resourcing 
if the Home Office was to cope with an increased number of applicants. 
Some 18,064 Permanent Residence cards were granted in 2015. Given 
this rate of processing, it would more than 150 years to clear 2.8 million 
applications.

“It is absolutely essential that the process of establishing Permanent 
Residence is reformed. Unless this is done, many EEA nationals and 
their family members who have every right to be here and to remain 
here as permanent residents will be transformed into ‘illegal migrants’ 
by the obtuseness of current Home Office practice.“ (Evidence from the 
Joint Council for the Welfare of Immigrants)

“The Home Office is understaffed for its current tasks and this is 
getting worse. There is simply no way that it could cope with having to 
examine, on a case-by-case basis, the documentation of up to 3 million 
people. There would be huge delays. Tens of thousands of people would 
be wrongly rejected and would have to appeal, making things worse. At 
the same time to be remotely practicable the checks would have to be 
very light touch, making the system wide open to fraud.” 
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(Individual evidence).

Issues raised in the written evidence that related to Home Office       
processes included:

•	 A lack of clarity about the documentation that is needed so as 
to apply for Permanent Residence. 

•	 An overly demanding process that places unnecessary burdens 
on individuals and employers.

•	 High rates of refusal among those applying for Permanent 
Residence. 

Home Office statistics also suggest a high refusal rate for Permanent 
Residence with 9,207 (34% of total applications) refused or declared  
invalid in 2015. Applications for Permanent Residence increased in 
2016, with 21,208 of them in quarter three 2016, a 239% increase 
compared with the same period in 2015. The percentage of applications 
refused or declared invalid stood at 32% of applications in this 
quarter. This is a higher proportion of refusals than for applicants for 
ILR, where refusal rates stood at 5% in 2015. An increased refusal 
rate was a trend which began in 2011 and it is not known why this is, 
although reasons for rejection cited in the evidence included: 

•	 Incomplete documentation, particularly among those who have 
been self-employed workers; 

•	 An absence or breaks in comprehensive sickness insurance; 

•	 Failure to register with the Workers Registration Scheme 
or Workers Authorisation Schemes covering EU8 and EU 2       
nationals respectively. 

“The problem is finding the evidence required to prove eligibility. This 
is difficult as we lost documents over the years and contacts within job 
agencies and with various employers are no longer in place....Proving 
address is difficult as we did not keep all the relevant documents from 
2006 and landlords also disappear too. Our gas and electricity supplier 
(E-on) only allows one named person on the bills and account.” 
(Individual evidence).

“I will have been here five years in September 2017, however only one 
of those years would count towards getting permanent residency. Why? 
Because four of those years I was a student and didn’t have the 
“comprehensive health insurance” that the government requires in 
order for students, entrepreneurs, and self-sufficient persons to 
apply for PR....Nobody told us we needed to have health insurance 
when we entered the UK or used the NHS, so it was a shock to suddenly 
figure out for many of us.” (Individual evidence).

Those who are qualified persons as a consequence of being employed 
or self-employed are allowed to use the NHS free of charge but 
students, the self-sufficient and family members of students and 
self-sufficient persons need comprehensive sickness insurance to reside 
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in the UK under Article Seven. This usually means private medical 
insurance or a European Health Insurance Card (EHIC), although there 
is little guidance about what is needed36 . However, significant numbers 
of EEA+ nationals do not appear know about this requirement, which 
was introduced in 200437, particularly from EU14 countries. 

The Inquiry considered ways in which the process of applying for 
Permanent Residence might be simplified and made less 

burdensome for individuals and employers who may be asked to 
provide supporting evidence, and makes recommendations detailed 
in Chapter Three. 

2.7 Groups that may struggle to fulfil the criteria needed 
for Permanent Residence

Evidence to the Inquiry suggested that some groups of EEA+ nationals 
may struggle to show that have been qualified persons for the required 
time period, and thus may face great difficulty in satisfying the criteria 
for Permanent Residence. These groups are likely to include:

1. Those who have qualified under more than one category during 
their time in the UK, for instance someone who arrived as a 
student then found a job. This practice can impact on the 
collection of evidence needed to establish Permanent Residence 
in the UK.

2. The self-employed, who comprise an estimated 9% of EEA+ 
nationals (Table 2). While many self-employed EEA+ nationals 
have kept records of their tax and national insurance 
contributions, not all have done so. 

3. Those who have worked for unscrupulous employers who have 
failed to provide pay slips or to pay tax and National Insurance 
contributions.

4. Victims of trafficking.

5. The former partners of qualifying EEA+ nationals who are 
unable to access evidence due to the breakdown of their 
relationships. This group may include victims of domestic 
violence.  

“There are certain groups of EU nationals and family 
members who already have difficulty in proving their legal right 
to reside in the UK. Notably victims of domestic violence who 
have separated from the qualifying EU national often have no 
access to evidence of the qualifying person’s exercise of rights 
of free movement under EU law. Although there is a Home 
Office policy in place which supposedly deals with this 
particular problem, it seems that the case owners making 
decisions have absolutely no knowledge of their own policy and 
do not apply it. Again this would require better trained staff to 
apply the applicable law and policy.” (Evidence from Greater 
Manchester Immigration Aid Unit).
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6. Looked-after children or care leavers are another group who 
may struggle to fulfil the criteria needed for Permanent 
Residence as they may no longer be a family member of a 
qualified person. Neither the Department for Education, nor 
the relevant bodies in the devolved administrations, keeps data 
on looked-after children or care leavers that is broken down by 
nationality, but in England there were 1,620 children of ‘any 
other white background’ who had been looked after 
continuously by a local authority for a 12 month period as of 31 
March 201638. At present there are child protection safeguards 
and immigration processes that apply to looked after children 
from outside the EEA+ Applications for Indefinite Leave to 
Remain can be made on behalf of looked after children who 
are not asylum-seekers. Section 55 of the Borders, Citizenship 
and Immigration Act 2009 contains a mandatory duty on the 
UK Border Agency and others to safeguard and promote the 
welfare of children in the UK as they carry out their functions. 
These safeguards will remain after the UK leaves the EU. The 
issue is not these safeguards, but the lack of legal 
representation for such children, as immigration cases from the 
EU do not normally qualify for legal aid39.   

Table 2: Economic activity among EEA+ nationals, 2015

Economic activity Numbers Percentage share of 
EEA+ nationals

Employee 1,695,000 51%
Self-employed 314,000 9%
Unemployed 111,000 3%
Economically inactive - student 135,000 4%
Economically inactive - retired 221,000 7%
Economically inactive – looking after family 162,000 5%
Under 16 563,000 17%
Other 115,000 3%

Source: Annual Population Survey, 2015.

As well as protection afforded by the Human Rights Act 1998, there are 
humanitarian provisions within the immigration law, for example, to 
protect victims of trafficking. However, legal advice would be needed 
to make such a human rights application and EEA+ nationals are 
normally excluded from legal aid for immigration cases. 

The Inquiry looked at the availability of advice and legal aid and 
considered how the Home Office should approach groups that 
might be entitled to Permanent Residence but struggle to show 
their legal residence in the UK, and makes recommendations       
detailed in Chapter Three.

2.8 British citizenship

The most recent citizenship data shows that between 1990 and 2015 
there were just over 140,000 grants of British citizenship to EEA+ 
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nationals, of which about half were granted in the last five years. In 
2015, there were 17,158 grants of British citizenship to EEA+ 
nationals, up by 48% over the previous year. Of these 34% were from 
EU14 nations, 44% to EU8 nationals, 21% to EU2 nationals and 1% to 
other EU nationals. Citizens of Poland accounted for the largest number 
of applications (Figure 3). This compares with 100,994 grants of British 
citizenship to nationals of non-EEA+ countries in the same year.

Source: Home Office immigration table cz_06.

All EEA+ countries, with the exception of Austria, now allow dual 
citizenship. Austrian nationality law substantially restricts dual 
citizenship, although Austrain citizenship can be retained with special 
permission for those who take on the nationality of another country. 
The relaxation in nationality laws has been quite recent in countries 
such as Estonia and Lithuania. However, previous laws that have 
restricted dual citizenship have not been the reason that comparatively 
small numbers of EEA+ nationals have not become British citizens. 
Rather, studies suggest that take-up has been low because EEA+ 
nationals have previously not felt the need for the security afforded by 
British nationality.

An EEA+ national can apply for naturalisation as a British citizen as an 
individual after at least 5 years of residence, or as a spouse/civil partner 
of a British citizen after at least three year of residence. To apply for 
naturalisation a person must:

•	 Be 18 or over;

•	 Be of good character;

•	 Have passed the citizenship test and fulfil the English language 
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requirements;

•	 Be legally resident in the UK for five years before the date of 
application and have held Permanent Residence (if an EEA+ 
national) or ILR for at least a year before; and

•	 Not have been absent from the UK for more than 450 days in 
the last five years and 90 days in the last year. 

Children of EEA+ nationals who were born abroad usually gain 
citizenship through registration. Where one or both parents are applying 
for British citizenship they may apply for one or more children who are 
not automatically British at birth to be registered as British citizens as 
part of a “family application”

When applying for citizenship a person can make the application 
themselves, use a local authority Nationality Checking Service (NCS), 
or use a lawyer or other agent to help them make the application. As of 
July 2016, there were 123 Nationality Checking Services in England, 
five in Wales, six in Scotland and none in Northern Ireland. While all 
will help applicants make an application for citizenship, some also help 
with applying for the first passport, ILR and permanent residency 
applications. They charge for this service with prices varying from £50 
to £80 for checking documents for citizenship. NCS staff are regulated 
by the Office of the Immigration Service Commissioner (OISC). Users 
of these services do not have to live in the local authority to use the 
NCS. There are a few areas where there are large populations of EU 
nationals but are not well-served by either legal advisers or NCSs and 
applicants would have to travel considerable distances to find a NCS40.  

The costs of applying for British citizenship are substantial. For a 
family of EEA+ nationals of two adults and two children under 18 the 
cost of getting citizenship is £5,51141 excluding travel costs. If EEA+ 
nationals were to be treated the same way as non-EEA+ nationals after 
the UK leaves the EU, the price of citizenship rises to £12,881.

The Inquiry considered the costs of applying for citizenship and 
makes recommendations detailed in Chapter Three.
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3. The Inquiry’s recommendations

As noted in the previous sections, in making its recommendations the 
Inquiry panel considered the following issues: 

•	 Cut-off dates, after which changes to the settlement, citizenship 
and social rights of newly-arrived EEA+ nationals might apply;

•	 Options for granting EEA+ nationals currently in the UK      
settlement and citizenship rights; 

•	 Family migration;

•	 Access to public funds, pensions, student loans and fees in 
further and higher education; 

•	 Home Offices processes for applying for settlement;

•	 The treatment of EEA+ nationals who might struggle to show 
legal residence in the UK; and 

•	 The provision of advice and legal representation for               
immigration cases. 

3.1 Cut-off dates

There are a number of approaches to setting cut-off points, after which 
changes to the settlement, citizenship and social rights of newly-arrived 
EEA+ nationals might apply. These include the day of the EU 
referendum, the day when Article 50 is triggered, the repeal of the 
Immigration (European Economic Area) Regulations 2006 or when the 
UK leaves the EU. It should be noted that the legal and constitutional 
status of the EU referendum is uncertain and retrospectively setting 23 
June 2016 as a cut-off date may lead to legal challenges. 

The Inquiry believes that legitimate expectation is an important legal 
and moral principle that should underpin the treatment of EEA+ 
nationals. Retrospective changes to their status are unfair as EEA+ 
nationals who have settled in the UK could legitimately expect their 
status to remain secure when they moved here. However, the Inquiry 
panel considers that it is legitimate to expect that those who enter the 
UK after Article 50 is triggered are on notice that the UK is leaving the 
EU and may see change to their status.  

The Inquiry recommends, as a cut-off date, the day that Article 50 
is triggered or whatever legal mechanism the Government chooses 
to show it is leaving the EU. 

3.2 EEA+ nationals who already qualify for Permanent 
Residency

The Inquiry recommends that EEA+ nationals who can show five years’ 
residency in the UK be offered Permanent Residence as it currently 
stands.  This approach would offer a clear status (and pathways to 
citizenship) for an estimated 1.8 million of EEA+ nationals currently 
estimated to be living in the UK.
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3.3 Converting Permanent Residence into a bespoke ILR 
status after the UK leaves the EU

The Inquiry recommends that the UK Government pass regulations 
automatically to convert Permanent Residence into a bespoke Indefinite 
Leave to Remain (bespoke ILR) for EEA+ nationals on the date that the 
UK leaves the EU.

3.4 EEA+ nationals currently living in the UK, but who 
have not been resident for sufficient time to qualify for 
Permanent Residence

An estimated one-third of EEA+ nationals currently living in the UK 
have not accrued the necessary period of residence to qualify for 
Permanent Residence. Some of them will do so before the UK leaves 
the EU and will thus be able to apply for Permanent Residence. But 
there will be others who will not qualify for Permanent Residence 
before the UK leaves the EU. The Inquiry recommends that those who 
were ‘qualified persons’ exercising their treaty rights on the specified 
cut-off date be allowed an additional five years transition after the UK 
leaves the EU to apply for a bespoke ILR status reserved for this group 
of EEA+ nationals. 

3.5 Qualification conditions for bespoke ILR 

Applicants for bespoke ILR should have to fulfil the ‘good character’ 
requirements that non-EEA+ nationals have to fulfil when they apply 
for ILR, but should not be required to pass the citizenship test or meet 
the English language and salary threshold requirements needed for ILR, 
for a five year transitional period.

3.6 Capping the cost of bespoke ILR 

Non-EEA+ nationals who apply for ILR (which they need before 
applying for British citizenship) are faced with a higher charge, of 
£1,875 per person in most cases, than those who apply for Permanent 
Residence. The Inquiry recommends that EEA+ nationals who were 
qualified persons on the specified cut-off date should have their costs of 
applying for bespoke ILR capped at a cost that should not exceed the 
price of a first passport (currently £72).

3.7 Children in public care and care leavers

There are a small number of looked-after children or care leavers who 
may no longer be a family member of a qualifying EEA+ national. 
This number is likely to be less than 1,000 children and young people. 
The Inquiry recommends that the Home Office clarify the position of 
this group, offering them Permanent Residence or bespoke ILR in the 
same manner as other EEA+ nationals. Where needed, those providing 
legal representation for these children should have access to legal aid. 
The Home Office and the Ministry of Justice should communicate their 
decisions to all local authorities and other relevant organisations.

3.8 Family migration 

The Inquiry recommends that EEA+ nationals who were qualified 
persons on the specified cut-off date, or who have Permanent Residence 
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or bespoke ILR, keep their previous rights to family migration for a 
five-year transition period after the UK leaves the EU. This means that 
they will be able to bring in immediate family members without having 
to fulfil a minimum income or English language threshold, or pay the 
visa fee charged to EEA+ nationals.  

3.9 Social and educational rights

EEA+ nationals without Permanent Residence enjoy some privileges 
over non-EEA+ nationals in relation to their access to public funds, the 
NHS, social housing and fee status in further and higher education. The 
Inquiry recommends that EEA+ nationals who were qualified persons 
on a specified cut-off date see these privileges continue for a five year 
transition period after Britain leaves the EU. 

3.10 Pension up-rating for those retiring to EEA+     
countries

Currently, those living in EEA+ states who receive a UK state pension 
see its amount up-rated annually whether they remain in the UK or 
retire to an EEA+ country. Upratings are also payable in countries and 
territories with which the UK has a reciprocal social security agreement 
that requires increases to be paid42. It is hoped that the UK will sign 
such an agreement with the EU. Should this not happen, the Inquiry 
recommends that EEA+ nationals who were qualified persons on the 
specified cut-off date receive the same annual pension up-rates as UK 
nationals living overseas.

3.11 Processes for applying for Permanent Residence 
and bespoke ILR 

An estimated 1.8 million EEA+ nationals may already qualify for 
Permanent Residence and the following months are likely to see a 
substantial increase in applications for Permanent Residence to the 
Home Office. So as to avoid backlogs, the Inquiry recommends reform 
to the application process, which is onerous for the applicant and places 
a substantial administrative burden on the Home Office. In particular, 
the Inquiry suggests: 

(a) With additional Home Office resourcing and support, local    
authority Nationality Checking Services should be given the 
first-line responsibility for processing and approving 
applications for Permanent Residence, and should be allowed 
to charge £65 to cover their costs for doing so. 

(b) Those who are qualified persons by virtue of their employment 
or self-employment should initially no longer be required to 
produce contracts of employment, pay slips and evidence of 
their qualifications. Rather, local authority Nationality 
Checking Services and the Home Office should establish 
residence in the UK by checking applicants income tax, 
National Insurance and tax credit payments against the HMRC 
and DWP databases where possible. Applicants should have to 
meet the good character requirements that non-EEA+ nationals 
have to fulfil when they apply for ILR and applications would 
be screened against a list of individuals whom the Home Office 
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and Ministry of Justice seeks to exclude on the grounds of past 
criminal convictions.

(c) More complex applications for Permanent Residence should be 
passed on from local authority Nationality Checking Services 
to a dedicated ‘complex cases’ team within the Home Office. 
Applications that might be dealt with by the Home Office      
include those where applicants cannot provide sufficient 
documentation to establish they have been a qualified person 
over the required time period, or where they have been 
convicted of a criminal offence.

(d) The Home Office should not refuse applications for Permanent 
Residence or bespoke ILR solely on the basis of not holding 
comprehensive sickness insurance.

3.12 Advice for EEA+ nationals.

The Inquiry recommends that the Home Office undertakes an 
information campaign targeted at EEA+ nationals when it has made a 
clear decision about the processes to secure their status. This campaign 
should provide clear information about processes and sources of further 
advice and help for applicants. The Inquiry also recommends that 
Citizens Advice and other relevant organisations be funded to offer 
advice to EEA+ nationals who might struggle to apply for settlement, 
with some of this support targeted at the self-employed and other 
vulnerable groups of workers.

3.13 Status of UK nationals in the EU

While this is not the focus of the Inquiry, the Inquiry recommends that 
offering the above conditions to EEA+ nationals is the best way to 
secure the future status of UK nationals in the EU. This means that the 
Government can legitimately expect similar conditions to be offered to 
UK nationals in return. 

For those UK nationals who are in the EU with non-EU family 
members and return to the UK before the cut-off date, it should 
logically follow that they would retain the rights relating to their family 
members based on EU law in the same way that EU citizens already in 
the UK on the date retain theirs.
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Notes and references
1  Excludes Irish Nationals 

2 ICM poll for British Future of 2,418 GB adults undertaken 24-26 June 
2016.

3 Directive 2004/38/EC and the UK’s Immigration (European 
Economic Area) Regulations 2006 give EEA+ nationals the right to live 
in the UK and be termed a ‘qualified person’  if they are if they are in 
employment, students, self-sufficient person or job-seekers although 
they lose the right to remain as a job-seeker after 91 days. Immediate 
family members of these four groups can also live in the UK as 
qualified persons.

4  The rights of Irish nationals to live in the UK are unlikely to be 
affected by the UK’s decision to leave the EU.

5 Source: Annual Population Survey 2015.

6  Source: Annual Population Survey 2015.

7 Evidence submitted by the Cavendish Group to the Inquiry.

8 Evidence submitted by the Food and Drink Federation to the Inquiry.

9 Annual Population Survey 2015.

10 Home Office Immigration Statistics.

11 Ibid.

12 Ibid.

13 Jobseekers can only remain in the UK for 91 days without 
employment before they lose their freedom of movement right to stay 
in the UK.

14 ICM poll for British Future of 2,418 GB adults undertaken 24-26 
June 2016.

15 http://www.voteleavetakecontrol.org/restoring_public_trust_in_immi-
gration_policy_a_points_based_non_discriminatory_immigration_sys-
tem.html.
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17 http://www.childrenscommissioner.gov.uk/publications/fami-
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21 Universities UK, July 2016: http://www.universitiesuk.ac.uk/pol-
icy-and-analysis/reports/Documents/2016/uuk-parliamentary-brief-
ing-4-July-2016.pdf

22 Ryan, B. (2016) The implications of UK withdrawal for immigration 
policy and nationality law: Irish Aspects, London: Immigration Law 
Practitioners Association.

23 The Census counts dual nationality, with 613,940, or 1.1% of the 
population, listed as having a UK passport and that of another 
nationality in 2011, although it does not provide a detailed country 
breakdown of dual nationality. 

24 Population includes Germany-born children of British servicemen.

25  Mostly Brazil.

26 Mostly Somalia.

27  Belgium = 35,000; Sweden = 31,000; Denmark = 28,000; Malta = 
28,000.

28 http://www.telegraph.co.uk/news/newstopics/lawreports/1935757/R-
BAPIO-ACTION-LTD-and-ANR-v-HOME-SECRETARY.html

29 https://www.gov.uk/government/uploads/system/uploads/attachment_
data/file/406368/Chapter_18_Annex_D_v02.pdf.

30 There has been a health service led campaign against this.

31 https://www.gov.uk/government/uploads/system/uploads/attachment_
data/file/488450/Extended_Family_Members_v2.0_ext_clean.pdf.

32 If qualified person is a student or self-sufficient person, 
comprehensive sickness insurance is needed for these additional 
categories of family.

33 http://ww.childrenscommissioner.gov.uk/publications/family-friendly

34 https://www.gov.uk/state-pension-if-you-retire-abroad/rates-of-state-
pension.

35 http://www.theguardian.com/politics/2016/sep/01/home-office-pre-
pares-for-rise-in-residency-applications-from-eu-migrants.

36 Evidence submission and https://www.freemovement.org.uk/compre-
hensive-sickness-insurance-what-is-it-and-who-needs-it/.

37Aire Centre (2012) Note on EEA Applications and Comprehensive 
Sickness Insurance Cover, London: Aire Centre.

38 https://www.gov.uk/government/statistics/children-looked-after-in-
england-including-adoption-2015-to-2016. 

CTEERC/S5/16/15/2

31



31 British Future / Report of the Inquiry into securing the status of EEA+ nationals in the UK

39 Evidence submitted by the Coram Children’s Legal Centre.

40 Including all Northern Ireland, Dundee area, Wrexham and central 
Wales, south Lincolnshire, Boston.

41 Obtaining Permanent Residence for two adults = £130. Life in the 
UK test for two adults = £100, plus travel English language test for two 
adults = £300, plus travel. Nationality checking service for family @
average price of £80 per head adult, £40 child on family application = 
£240. Home Office naturalisation fee for two adults= £2,472. Home 
Office citizenship registration fee for two children = £1,872. 
Citizenship ceremony for 2 adults = £160, plus travel.  First passports = 
£237, plus travel to interview. When the UK leaves the EU, the cost of 
citizenship for this notional family will increase to £12,881 if EEA 
nationals are treated as non-EEA nationals.

42 https://www.gov.uk/state-pension-if-you-retire-abroad/rates-of-state-
pension.
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Evidence to the Inquiry

Written evidence was received from 33 individuals, some of whom 
wished to remain anonymous. Additionally, 36 organisations provided 
written evidence, listed below.

Anti-Brexit Campaigners West Midlands

Association of Labour Providers* 

BE FESTIVAL

Brexpats

British Chambers of Commerce*

Bulk Products

Cavendish Coalition for Health and Social Care*

Coram Children’s Legal Centre

Office of Anneliese Dobbs MEP

EY* 

Feedback

Food and Drink Federation* 

Greater Manchester Immigration Aid Unit

Independent Age

Immigration Law Practitioners Association (ILPA)*

IPPR

Joint Council for the Welfare of Immigrants

Liberty

Kaybee Communications

Kingsley Napley LLP

Migrants Rights Network

Migration Observatory, University of Oxford

Migration Policy Institute, Washington DC

Migration Watch

National Institute for Economic and Social Research

NHS Employers*

Prospect
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Recruitment and Employment Federation*

TechUK*

The 3 Million*

TUC

UK Race and Europe Network,

Universities and Colleges Union 

University of Sheffield (including student union)

Voluntary Organisations Disability Group*

Winchester Growers

*Included evidence submitted by members or clients.
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Written submission from Sarah Craig, Maria Fletcher and Nina Miller-Westoby, 
University of Glasgow1 

The potential impact of Brexit on free movement and citizenship rights are the focus 
of this submission. We therefore discuss the position of EU Citizens in Scotland 
before turning to the domestic process for dealing with a withdrawal from the EU.    

The position of EU Citizens in Scotland 

 Three key questions  

1. What rights currently exist for EEA citizens?  

EEA nationals (including EU citizens and Swiss nationals) in the UK derive a range 
of rights from EU law for themselves and their family members. The sources of these 
rights can be found in primary EU law (TEU and TFEU and Charter of Fundamental 
Rights), secondary EU law (the ‘Citizen’s Rights Directive’ (2004/38/EC), a number 
of Regulations on coordinating social security rules,) and the case law of the Court of 
Justice of the EU. Together they make up the acquis of EU law in this area. In 
Scotland (and the rest of the UK) these EU law-derived rights are given effect by 
domestic legislation (eg The Immigration (European Economic Area) Regulations 
2006).  

The range of rights conferred by EU law upon EEA nationals extend beyond pure 
immigration-related rights (eg entry and residence) and include, for instance, rights 
to access education, rights to set up and run a business and rights of access to 
public services. The principle that underpins the application of these rights is ‘non-
discrimination on the grounds of nationality.’ Recipients of these EU-law derived 
rights are in effect exempt from the application of UK immigration controls. 

2. What is the status of these rights should Scotland withdraw from the EU 
and could they be protected? 

The extent to which the EU citizenship rights and the rights of EEA nationals would 
continue to be protected in UK law post withdrawal would depend on the outcome of 
negotiations between the UK Government and the EU, and on the political will of the 
UK Government and Parliament.  

Withdrawal from the EU, assuming no agreement is made between the UK and EU 
on continued free movement of EU citizens, would mean that EEA citizens in 
Scotland (and the rest of the UK) would have no immediate legal basis to reside in 
Scotland and to continue their lives in their work or study and with their families in 
the way that they have established.   

It would also have the corresponding effect on UK citizens living in other EEA 
countries as their EU citizenship status would be lost.  

                                                        
1 All of whom are members of the Scottish Universities Legal Network on Europe (SULNE) 
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A key question therefore is whether rights that have accrued to i) EEA nationals in 
the UK and ii) UK nationals in other EEA states continue to be protected (legally 
recognized and enforced) in UK law following withdrawal from the EU. 

We support the view that the ‘acquired rights’ principle in international treaty law (Art. 
70 Vienna Convention) does NOT offer additional protection to ensure the continuity 
of rights acquired by EEA nationals in the UK, or of UK nationals in the EU post 
withdrawal from the EU. There appears to have been some confusion around this 
issue in some campaign literature in the run up to the referendum. To avoid that 
confusion it may be preferable to use the term ‘accrued’ or ‘attained’ rights.  Any 
continuity of rights pertaining to EU citizenship post EU–withdrawal would need clear 
protection in any withdrawal agreement between the UK and the EU or failing an 
agreement at that ‘external level’, in domestic legislation. 

As regards EEA nationals, there appears to be the political will to protect the rights of 
those who have attained ‘permanent resident’ status (which follows 5 years lawful 
residence) pursuant to the EU Citizens’ Rights Directive.  

We support the view that domestic (UK) legislation should be adopted to provide that 
permanent residents (with or without a formal documents registering this) get 
automatic access to a right of indefinite stay in the UK.  

Furthermore, we support the view of the Immigration Law Practitioners’ Assn (ILPA) 
that this status be separate from the existing status of ‘indefinite leave to remain’ to 
recognize the distinctive nature of the position of EEA nationals.   

Domestic legislation would ideally include a standstill clause which protects the rights 
accrued by EEA nationals in the UK as of the date of withdrawal from the UK. In 
effect this allows for these persons to be allowed to qualify for permanent residence 
(pursuant to current EU law) presumably within a set period of time.  

Provision should also be made for de facto EU residents, such as the economically 
inactive partners of British citizens who do not have comprehensive sickness 
insurance and are thus not treated as exercising EU rights as self-sufficient persons, 
but who have built lives and families here. For this group and to avoid complications 
elsewhere, we strongly suggest that rights of access to the NHS be treated as 
comprehensive sickness insurance cover. 

We support the view that the relevant date for the change of status of EEA nationals 
in the UK and UK nationals in EEA states and the application of any protection for 
those same persons should be the date of leaving the EU.  

 The domestic process for dealing with a withdrawal from the EU 

3. What implications would this have for the devolution settlement? 

In terms of the current devolution settlement, both immigration control and EU/treaty 
negotiations are matters reserved to Westminster. This means that input from the 
Scottish Government and Parliament into negotiations on EU citizenship between 
the UK and the EU, and internally within the UK, is ultimately at the gift of the UK 
Government.  
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The UK Government’s recent interpretations of the reserved purpose of immigration 
control have been very broad: e.g. the Immigration Act 2016 saw incursions into 
areas of law usually regarded as devolved (such as housing) which were not 
deemed to require the Scottish Parliament’s legislative consent, on the grounds that 
the main purpose of the legislation was reserved.  

The scope for a differential settlement in Scotland to enable, for instance, a more 
generous or protective position for EEA nationals in Scotland post withdrawal for the 
UK is therefore limited.    However, there are historical examples of political 
cooperation leading to Westminster-approved differential immigration policy in 
Scotland, taking account of devolved matters that overlap with immigration issues 
(eg health and education provision for asylum seekers and refugees) and different 
economic/job market conditions  (eg post study work visas and shortage occupation 
lists)(cf Sarah Kyambi paper and Scottish Govt inquiry into post study work). 

When thinking about how to protect EEA nationals’ accrued rights under EU law, the 
key points to note are: 

 Certain matters pertaining to EU citizens resident in Scotland are within the 
competence of the Scottish Parliament.  For instance, EU citizens have the 
right to vote in Scottish Parliament and Local Government elections, both of 
which are now matters within devolved competence.  Accordingly, the SP 
could choose to maintain the voting rights of resident EU citizens.  

 EEA citizens’ access to services in Scotland could be protected by ensuring 
that legislation in this area is clearly understood to be either within the powers 
of the Scottish Parliament or, if introduced at Westminster, to require the 
legislative consent of the Scottish Parliament prior to enactment. Ongoing 
political and inter-governmental cooperation between Holyrood and 
Westminster would be needed to achieve this.  

 Further devolution of power, so that immigration control for EU/EEA citizens 
comes within the legislative competence of the Scottish Parliament, could 
address Scotland’s demographic and economic needs, as well as clarifying in 
law the scope for the Scottish Parliament and Government to continue to 
protect the accrued rights of EEA citizens in Scotland. This would require 
amendment to the Scotland Acts (including the Scotland Act 1998 reservation 
on immigration control), as well as political commitment and reciprocity from 
both sides of the border.  

 Full independence would allow Scotland to explore a range of options which 
would enable the retention of free movement rights.  

o  Scotland’s full EU membership would mean retaining EU citizenship 
and all of the free movement rights as well as being included in any 
future developments and the ability (as part of the legislative process) 
to influence such developments. Border-related issues with the rest of 
the UK (non –EU state) would require addressing. 

o membership of the EEA.  The EEA adopts EU legislation on free 
movement (but ‘all pay – no say’ applies).  
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o Alternatively a unique bi-lateral relationship between Scotland and the 
EU could perhaps be developed which could be designed so as to 
incorporate EU free movement rights.  Both of these latter two options 
may also be open to the UK as a whole.  

One key difference between remaining a full member of the EU and having a 
different kind of relationship (EEA or other) is that EU citizenship, the legal 
embodiment of a sense of social belonging, will not be available; it only occurs 
through full EU membership. This has legal significance and therefore a real 
impact on the people of Scotland and EU citizens in Scotland.  This is 
because, to a growing extent certain free movement and other related rights 
are developed on the ‘legal base’ of ‘EU citizenship’ (Articles 20 and 21 of the 
Treaty on the Functioning of the EU). Where this occurs such developments 
only apply to EU Member States ie EU citizenship rights only apply to EU 
citizens in the EU. This is an evolving area and it is starting to establish a 
legal framework of EU citizenship rights.  

Written submission from the Law Society of Scotland 

Introduction 

The Law Society of Scotland aims to lead and support a successful and respected 
Scottish legal profession.  Not only do we act in the interests of our solicitor 
members but we also have a clear responsibility to work in the public interest. That is 
why we actively engage and seek to assist in the legislative and public policy 
decision making processes. 

This response has been prepared on behalf of the Society by members of our 
Constitutional Law Sub-Committee (‘the Sub-Committee’).  The Sub-Committee is 
comprised of senior and specialist lawyers (both in-house and private practice). 

Introductory comments 

The UK’s exit from the EU is the most significant constitutional development to affect 
the UK since 1945.  Other changes including accession to the European Economic 
Community in 1972, the development of devolution to Scotland, Northern Ireland and 
Wales in the 1990’s, the adoption of the Human Rights Act in 1998 and the creation 
of the Supreme Court in 2005 were important constitutional changes most of which 
have affected the lives of many millions of people living across the UK.  However the 
UK’s exit from the EU has so many significant aspects including economic, financial, 
legal, social, and cultural, which will affect every person living in the British Isles and 
has as much potential to affect many people living in the EU in some ways which are 
known and understood and in other ways which are currently unpredictable.  The 
impact of the change however will also have depth, breadth and far reaching effect 
for the immediate future and for several years to come.  Specifically in connection 
with legal matters changes will require to be carefully thought through.  As Bernard 
Jenkin MP, the Chairman of Public Administration and Constitutional Affairs 
Committee stated in his note to the Cabinet Office on “Leaving the EU and the 
Machinery of Government”, this is a “Whole of Government project”.  We have 
analysed what we perceive to be the most significant public interest issues arising 
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from the UK’s exit from the EU and also the most significant issues confronting 
Scotland’s solicitors.  These are detailed later in this paper. 

The Whole-of-Government concept is important to recognise in terms of the 
negotiations with the EU because of the breadth, depth and scope of EU Law as it 
applies throughout the UK.  In this context “Whole of Government” should be 
interpreted as “Whole of Governance” to include not only the UK Government and 
Whitehall Ministries but also the Scottish Government, the Northern Ireland 
Executive and the Welsh Government.  This would require a revision of the October 
2013 Memorandum of Understanding and Supplementary Agreements between the 
Government, Scottish Ministers, Welsh Ministers and the Northern Ireland Executive 
Committee.  This revision would take into account of the extraordinary circumstances 
which apply because of the UK’s exit from the EU and establish structures to help 
achieve the best outcome for the UK and its constituent nations.  In particular 
Supplementary Agreement B which contains the “Concordat on Coordination of 
European Union Policy issues” with Sections B1 relating to Scotland, B2 to Wales, 
B3 to Northern Ireland and B4 providing a common annex needs revision.  Relevant 
considerations are also contained in the Concordat on International Relations, 
Section D of the Memorandum of Understanding and its relevant Sections for 
Scotland, Wales and Northern Ireland and common annex.  Revision of the 
Memorandum and the annex will enhance the UK response by full engagement with 
the devolved administrations.  A common approach will ensure that the “Whole-of-
Government” concept is respected.  It is crucially important that communications 
between UK Ministers and the devolved administrators are as transparent as 
possible.  Whitehall departments must be fully appraised of the considerations which 
are of importance to the devolved administrations and fully cooperative with the 
devolved administrations, the Scottish Parliament and the Welsh and Northern 
Ireland Assemblies. 

Scotland’s Future Relationship with the EU 

It is impossible to identify which relationship would be “best” for Scotland as each 
option has political, legal, social and economic advantages and disadvantages.  
Scotland could participate in one of a number of options for a future relationship with 
the EU. 

The options for a future relationship between Scotland and the EU include:-  

1. Remain within the UK and participate in a WTO Membership relationship 

This scenario will take place if the UK withdraws without simultaneously concluding 
negotiations with the EU on the new relationship. 

The UK is a member of the WTO but its membership will need to be refreshed and in 
certain respects negotiated and ascertained.  This will most likely involve the re-
submission of a revised UK schedule of commitments. However, the UK’s exit from 
the EU may also have an impact on some of the EU schedules of commitments 
under the WTO framework which may also have to be renegotiated (as they were 
defined when the UK was a member of the EU and accordingly third countries would 
have access to its market). 
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2. Remain within the UK which joins the EFTA and EEA agreements 

European Free Trade Association (EFTA) 

The European Free Trade Association is an inter-governmental organisation set up 
by the 1960 Stockholm Convention for the promotion of free trade and economic 
integration for the benefit of its four member states which are Liechtenstein, Norway, 
Iceland and Switzerland.  The association works under the EFTA Convention, 
EFTA’s Free Trade and Partnership Agreements and the European Economic Area 
(EEA) Agreement 

The Association was designed to provide liberalisation of trade in goods amongst its 
member states as a response to the establishment of the European Economic 
Community (EEC).  The UK was one of the founding members of EFTA but left the 
Association in 1973 in order to join the European Community.  Re-joining EFTA 
would be subject to the agreement of the member states. 

The key to understanding EFTA is that it is a free trade area rather than customs 
union. Member States set their own tariffs and can make free trade agreements with 
other countries independently of the Association.  EFTA currently has 27 free trade 
agreements covering 38 countries. 

The EFTA states have their own arrangements with the EU. Three EFTA States 
(Norway, Liechtenstein and Iceland) have the European Economic Area Agreement 
(EEA) with EU. Joining the EEA would in addition require the agreement from 
EFTA/EEA states and the 27 EU member states. Switzerland has a separate 
framework of bilateral agreements with EU.  

European Economic Area (EEA) 

The agreement on the European Economic Area which came into effect on 1 
January 1994 creates a single market between the EU and the three EEA/EFTA 
states.  The EEA agreement provides in Article 1 that the aim of the agreement is to 
“promote a continuous and balanced strengthening of trade and economic relations 
between the contracting parties with equal conditions of competition, and the respect 
of the same rules, with a view to creating a homogeneous European economic area”. 

Article 1, paragraph 2 states “In order to attain the objectives set out in paragraph 1 
the association shall entail, in accordance with the provisions of this Agreement: 

(a) the free movement of goods; 

(b) the free movement of persons; 

(c) the free movement of services; 

(d) the free movement of capital; 

(e) the setting up of a system ensuring that competition is not distorted and that 
the rules thereon are equally respected; and 
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(f) closer co-operation in other fields, such as research and development, the 
environment, education and social policy”.   

The Agreement also covers consumer protection, small and medium sized 
enterprises, tourism, audio-visuals and civil protection. 

The agreement does not cover nor require participation in the EU policies such as 
the Common Agriculture and Fisheries Policies, the Customs Union, the Common 
Trade Policy, Common Foreign and Security Policy, Justice and Home Affairs, or 
Monetary Union.   

If on leaving the EU the UK remained a member of the EEA it would still be subject 
to most EU regulations but would not have direct influence or representation in any 
of the EU institutions.  There would only be indirect influence such as the right to be 
consulted on EU proposals affecting the UK.  This is EFTA 2015 edition states that 
the “EEA/EFTA states do not have the right to participate in the political decision 
making within the EU institutions.  The EEA agreement does however provide the 
EEA/EFTA state experts with the opportunity to contribute to the shaping of EU 
legislation at the preparatory stage by participating in the European Commission’s 
Expert Groups and Comitology Committees.”  These expert groups advise and assist 
the Commission with the drafting of new laws which the EU Council administers and 
the European Parliament subsequently adopts.  The publication goes on to say that 
whenever “the European Union adopts or amends an Act related to the single market 
the contracting parties assess its EEA relevance with a view to amending the 
applicable Annex to the EEA agreement in order to align it as closely as possible 
with EU legislation.  This permits harmonised law in the EEA, i.e. both within the EU 
and in the EEA/EFTA states.  Both sides to the EEA agreement can request 
consultation on matters of concern and negotiate adaptations to the EU Act in 
question.” 

If EFTA and EEA accession would be possible further analysis is needed whether 
there are areas not covered by the EEA agreement where the UK would like to 
continue participating. An example of this is the common trademark system.  

3. Remain within the UK and participate in a Free Trade Agreement or an 
Association Agreement with the EU.  

In this scenario the UK will negotiate a separate free trade agreement or association 
agreement with the EU, either simultaneously when negotiating the terms of the exit, 
or if more time is needed for these negotiations than exit allows, there would need to 
be a transitional arrangements in place after the exit negotiations are concluded.  

Issues which might feature in such negotiations include application of the internal 
market rules rather than trade rules where the UK wants to have a deeper access to 
the internal market which includes free movement of goods and services.  

This agreement would need to be signed and ratified by the UK and all other EU 
member states according to their constitutional requirements.  
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4. Remain within the UK and participate in a bespoke relationship with the EU 

Such an agreement arising out of the withdrawal agreement between the UK and the 
EU would be subject to political discussion and could include access to the internal 
market, perhaps include some participation in the institutional structures - or lesser 
access in other areas. It might be possible to use the EU internal market rules, the 
EEA agreement or EU overseas territories models (such as Greenland) to evaluate 
the options available.  

The agreement would need to be signed and ratified by the UK and all other EU 
member states according to their constitutional requirements.  

5. Following an independence referendum seek to be admitted as a member state 
of the EU.  The 2016 Scottish National Party Manifesto stated that “the Scottish 
Parliament should have the right to hold another referendum…if there is a 
significant and material change in the circumstances that prevailed in 2014, such 
as Scotland being taken out of the EU against our will.”  The First Minister, Nicola 
Sturgeon MSP has subsequently stated that a second independence referendum 
is “highly likely” following the vote and in the programme for Government 
announcement on 6 September 2016 stated “62% of those who voted in 
Scotland, voted to remain in the EU. That's why I am determined to pursue all 
options to protect our place in Europe…However, to ensure that all options are 
open … this Programme for Government makes clear that we will consult on a 
draft Referendum Bill, so that it is ready for immediate introduction if we conclude 
that independence is the best or only way to protect Scotland's interests.”  The 
appointment of Mike Russell MSP as Minister for UK negotiations un Scotland’s 
place in Europe and the creation of a new Sub-Committee of Ministers are also 
indicative of the Scottish Government’s commitment to examine all the options for 
Scotland’s relationship with Europe.   In the event of a successful independence 
referendum all the other options which are referred to in relation to the UK at 
pages 1 to 5 would apply to Scotland including participating in WTO membership 
relationship, seeking to join EFTA and the EEA agreements, or participating in a 
free trade/association agreement with the EU or participating in a bespoke 
relationship with the EU.     

Each of these options has advantages and disadvantages and political and legal 
ramifications.   

The Withdrawal Process 

The withdrawal process is sketched out in Article 50 Treaty of European Union 
(TEU) 

Article 50 (TEU) provides that:- 

1. Any Member State may decide to withdraw from the Union in accordance with 
its own constitutional requirements. 
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2. A Member State which decides to withdraw shall notify the European Council 
of its intention. In the light of the guidelines provided by the European Council, the 
Union shall negotiate and conclude an agreement with that State, setting out the 
arrangements for its withdrawal, taking account of the framework for its future 
relationship with the Union. That agreement shall be negotiated in accordance with 
Article 218(3) of the Treaty on the Functioning of the European Union. It shall be 
concluded on behalf of the Union by the Council, acting by a qualified majority, after 
obtaining the consent of the European Parliament. 

3. The Treaties shall cease to apply to the State in question from the date of 
entry into force of the withdrawal agreement or, failing that, two years after the 
notification referred to in paragraph 2, unless the European Council, in agreement 
with the Member State concerned, unanimously decides to extend this period. 

4. For the purposes of paragraphs 2 and 3, the member of the European Council 
or of the Council representing the withdrawing Member State shall not participate in 
the discussions of the European Council or Council or in decisions concerning it. 

A qualified majority shall be defined in accordance with Article 238(3) (b) of the 
Treaty on the Functioning of the European Union. 

5. If a State which has withdrawn from the Union asks to re-join, its request shall 
be subject to the procedure referred to in Article 49. 

Article 50 suggests a negotiated withdrawal, but the decision to leave does not need 
the agreement of other Member States.  Withdrawal can occur two years after the 
UK notifies the European Council that it is going to leave, even if there is no 
withdrawal agreement.   

Following there will be negotiations between the EU and the UK with a view to an 
agreement setting out the withdrawal arrangements.  The negotiation period under 
Article 50 could be lengthy because of the legal, political, financial and commercial 
issues to be agreed.  The withdrawal agreement needs to take account of 
“framework” for the future relationship with the UK.  Article 218(3) TFEU applies to 
the negotiations and the European Commission has made a recommendation to the 
Council of the European Union (formerly the Council of Ministers), to authorise the 
negotiations and appoint the EU negotiator.  The negotiator is Michael Barnier, a 
former EU Commissioner. 

The negotiation period under Article 50(2) is to finalise the arrangements for a 
Member State’s withdrawal.  Article 50(4) makes clear that the UK cannot participate 
in discussions about the withdrawal agreement in the European Council. 

The Council of the EU, with the European Parliament’s consent then concludes the 
agreement, acting by a Qualified Majority Vote.    

The withdrawal agreement rescinds the UK’s treaty obligations.   They are also 
dissolved two years after notification of withdrawal to the European Council if the 2 
year period is not extended and if there is no agreement.   
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The EU-UK withdrawal agreement 

A withdrawal agreement would contain:- 

(a) terms concerning withdrawal covering the areas of law and policy; and 

(b) transitional provisions allowing EU law and obligations to continue to apply 
until the process was finalised. 

(c) provisions taking account of the “framework” for the future relationship 
between the  UK and the EU. 

Withdrawal from the existing law and policy issues will require great care in order to 
minimise disruption.  Transitional arrangements for alternative regimes will have to 
be dealt with in relation to legal aspects, projects and other functions funded by the 
EU. Recognition of rights of establishment, legal rights and obligations under EU law 
will also be affected. Other issues will include the termination date for participation in 
EU institutions and bodies and provisions for the employment of EU staff members 
who are UK citizens. 

The withdrawal agreement would follow two stages.  The first would be the 
withdrawal negotiations; the second ratification of the withdrawal agreement by 
interested parties.   

The International change process 

This process on an international level is likely to need at least 4 treaties:- 

1. the withdrawal agreement as discussed above; 

2.  the continuing EU member states will have to finalise a treaty amending the 
Treaty on the European Union (TEU) and the Treaty on the Functioning of the 
European Union (TFEU) in order to repeal all references to the UK. 

3.  if the UK wanted to move from the EU to the European Free Trade Area (EFTA) 
there would be a treaty of accession; which would need to be approved by the 
four EFTA states and the departing/joining country;  and 

4.  If the UK wanted to join the European Economic Area (EEA) in addition to EFTA 
membership, that would necessitate a separate treaty for accession to the EEA. 
This treaty would need the approval of the EU, its member states, the EFTA/EEA 
countries and the UK. 

5. If other arrangements were to be made they would require further negotiations 
and agreements. 

Article 50(2) TEU requires arrangements for “withdrawal, taking account of the 
framework for its future relationship with the Union”.  Therefore that framework would 
need to be prepared alongside the withdrawal agreement.     
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The domestic process for dealing with a withdrawal from the EU 

The Society is not in a positon to comment on the political implications for the 
devolution settlement of withdrawal from the EU however there will be legal 
implications some of which have already been referred to in this paper.   

They include the repeal of the European Communities Act 1972 (abrogating EU 
authority) and a number of other Statutes including treaty legislation.  That legislation 
would also need to include provisions to maintain legal certainty and stability and to 
deal with issues such as EU laws and treaty provisions having direct effect, trade 
arrangements with third countries and to deal with the implications for devolution of 
the repatriation of law making authority from the EU. 

It is likely that amendment of the Scotland Act 1998 will be necessary following 
withdrawal.  This depends on the approach taken in the withdrawal agreement and in 
any implementing legislation.  The Act constrains the competence of the Scottish 
Parliament (Section 29 (2) (d)) and the Scottish Government (Section 57 (2)) so that 
they must not act in a manner incompatible with EU law.   

The Scotland Act 1998 Section 126 (9) provides that –  

(a) All those rights, powers, liabilities, obligations and restrictions from time to time 
created or arising by or under the EU Treaties and 

(b) All those remedies and procedures provided for by or under the EU Treaties,  

are referred to as EU Law”. 

The reference to “EU law” occurs throughout the Scotland Act at various points 
including Sections 29, 57, 106 and Schedule 5 paragraph 7.  

Section 106 also makes provision for Her Majesty or a Minister of Crown to make 
subordinate legislation transferring a function to Scottish Ministers.  In connection 
with EU law matter this section provides that where subordinate legislation is to be 
used to split such an obligation under EU law so that that part of the ministerial 
function of observing and implementing it can be transferred to Scottish Ministers the 
order cannot be made unless Scottish Ministers have been consulted.  Furthermore 
the Secretary of State’s powers of intervention under Section 58 can be used to 
ensure that the Scottish Ministers share of such an obligation is met. 

Paragraph 7 of Schedule 5 provides that international relations (including those with 
the European Union and its institutions) are reserved matters but there is an 
exception from the reservation for observing and implementing international 
obligations, obligations under the ECHR and obligations under EU law.  This has 
effect where the obligations of a Minister of the Crown are transferred to Scottish 
Ministers.  Scottish Ministers have an obligation to implement those obligations so 
far as they relate to devolved matters.  Furthermore a member of the Scottish 
Government would be acting ultra vires if they made any subordinate legislation or 
did any other act which is incompatible with any of the EU provision.   
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Dependent upon the transitional arrangements there will need to be a mechanism for 
referring a matter to a Court which can adjudicate cases which would be referred to 
the Court of Justice of the European Union where these are necessary and emerge 
from litigation in Scotland or at the UK Supreme Court.  Subject to the transitional 
arrangements, mechanisms will need to be devised to take account of the removal of 
the Court of Justice of the European Union’s jurisdiction.  

The laws of both the EU and the UK are likely to change and evolve in a number of 
ways over a period of time:- 

 EU law will change and be amended at EU level but the original legislation in the 
UK, in so far as it is not amended by the UK Parliament or the Devolved 
Administrations, would not be automatically amended; 

 the courts, tribunals and other decision making bodies of the UK, and ultimately 
solicitors and their clients, would respect the judgements of the Court of Justice 
of the EU as persuasive only rather than binding.  Case law in the UK and the EU 
is likely to diverge over time; 

 the legislatures in the UK would review and amend laws that had transposed EU 
directives.  

The situation regarding EU regulations defined by Article 288 TFEU would be very 
complex. They have general application, are binding in their entirety and directly 
applicable in all Member States. ‘Directly applicable’ means that, distinct from EU 
directives, the UK would not have transposed these EU regulations (or indeed Treaty 
provisions) into its national law.  Departure from the European Union would therefore 
mean that 2029 regulations could cease to apply, creating enormous legal 
uncertainty for people, institutions and businesses.  Provisions would be needed to 
bring certainty to this situation. 

EU membership has had significant importance for Scotland, its people and its law. 

The application of the Four Freedoms under the treaty and the significant breadth of 
EU law mean that EU law affects most people and businesses in Scotland.   EU law 
covers 20 areas of policy and law:- 

I. General, financial and institutional matters 
II. Customs Union and free movement of goods 

III. Agriculture 
IV. Fisheries 
V. Freedom of movement for workers and social policy 

VI. Right of establishment and freedom to provide services 
VII. Transport policy 

VIII. Competition policy 
IX. Taxation 
X. Economic and monetary policy and free movement of capital 

XI. External relations 
XII. Energy 

XIII. Industrial policy and internal market 
XIV. Regional policy and co-ordination of structural instruments 
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XV. Environment, consumers and health protection 
XVI. Science, information, education and culture 

XVII. Law relating to undertakings 
XVIII. Common Foreign and Security Policy 

XIX. Area of freedom, security and justice 
 (a) General 
 (b) Free movement of persons 
 (c) Judicial co-operation in civil matters 
 (d) Police and judicial co-operation in criminal and customs matters 
 (e) Programmes 
 (f) External relations 

XX. People’s Europe 

In total, omitting decisions there are around 3099 items of legislation from the EU 
including over 2029 Regulations and 1070 Directives.   Most EU legislation, 
excepting that subject to the UK’s opt outs, has been implemented in the UK either 
directly, by the UK Parliament, or through the devolved arrangements.  The UK has 
opt-outs of various natures in 4 policy areas:- 

 The full opt-out from Economic and Monetary Union; 

 The semi-flexible opt-out from the Schengen agreement on the abolition of border 
controls between Member States, where  the UK can opt in to participating to 
Schengen measures subject to the unanimous agreement of the other 
participating Member States; 

 The flexible opt-out from the Area of Freedom, Security and Justice where the UK 
can choose to opt in to any measures of its choice.  

 The special interpretation attached to the reference to the Charter of 
Fundamental Rights in the UK.  

The legal impact of EU law has the following effects:- 

(a) the primacy of EU law  

(b) the impact on the Scottish Parliament and Scottish Government; and 

(c) the impact on clients and the general public 

(a) The primacy of EU law 

The European Communities Act 1972 ensures that EU law has primacy over UK law.   
It has been applied in the UK in relation to subordinate legislation in the decision in R 
v Secretary of State for Transport ex parte Factortame Ltd [1992] 1AC603.  
Accordingly, solicitors must be aware of the EU law in order to assess whether law 
made in any jurisdiction in the UK is validly made.  Under the principle of direct 
effect, some EU laws create rights and obligations without the need for transposition.  
EU law covers a large range of legal topics with impact (or potential impact) on a 
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significant number of EU citizens.   The decisions of the Court of Justice of the EU 
are binding on UK Courts. 

As noted, EU law applies in many areas of the law which fulfils the comments made.   
As Denning MR who said in Bulmer v Bollinger [1974] 2 All ER 1226 "But when we 
come to matters with a European element the Treaty is like an incoming tide.  It flows 
into the estuaries and up the rivers.  It cannot be held back. Parliament has decreed 
that the Treaty is henceforward part of our law.  It is equal in force to any statute". 

Accordingly EU law is a compulsory subject for those wishing to qualify as a Scottish 
solicitor. 

(b) The impact on the Scottish Parliament and the Scottish Government 

The Scotland Act 1998 embeds EU law into the fabric of devolution.  Section 29 of 
the Scotland Act provides that legislation passed by the Scottish Parliament “is not 
law” if it “(d) is incompatible with…EU law”.  Compliance with EU law is therefore a 
basic condition of the validity of law passed by the Scottish Parliament. 

Furthermore, Executive competence concerning EU law is also determined by 
Section 57, Scotland Act 1998 which states in subsection (2) “A member of the 
Scottish Government has no power to make any subordinate legislation or to do any 
other act, so far as the legislation or act is incompatible with EU law”. 

(c) The impact on clients and the general public 

Solicitors routinely advise their clients, whether they are individuals or businesses, 
on the impact of EU law and policies.  Solicitors do so so that clients are kept 
informed of their rights and obligations under EU law, are able to enjoy the 
opportunities afforded to them by EU law and policies, and be defended or seek 
redress when matters go wrong.  Areas of law affected by EU law include Civil 
Justice, Company law, Competition law, Consumer law, Criminal law, Employment 
law, Environment law, Equality law, Family law, Financial services, Human rights law 
(through the Charter of Fundamental Rights), Immigration law, Intellectual Property 
law, Mental Health and Disability law. 

Although the majority of the EU policy output is of a legislative and regulatory nature, 
it is important not to forget the extent of distributive and redistributive policies by the 
EU and their impact on Scottish clients: the Common Agricultural Policy; the 
European Structural and Investment Funds (including the European Regional 
Development Fund and the European Social Fund); and the Research and 
Innovation Framework Programme (Horizon 2020);  

EU law also impacts on Scottish clients in many aspects of their daily lives and 
business. 

EU law has relevance for the individual as: an employee (e.g. working time directive, 
minimum standards in annual leave); a parent (minimum standards in parental 
leave); a man/woman (equal opportunities); a consumer (food standards; minimum 
standards in consumer rights; impact of EU competition policy); a business traveller 
or a tourist (air passenger rights); a patient (EU approval of medicines and medical 
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devices), a person wishing to live in a safe and healthy environment (air and water 
quality controls), and also as to his or her right to study, work and retire in another 
EU Member State. 

EU law has relevance for businesses as: employers (working time directive, posted 
workers directive); inventors (European unitary patent); producers (food standards; 
environmental standards); procurers of services (public procurement); as exporters 
(common commercial policy); holders of data (data protection directive and the 
forthcoming regulation); members of an industry impacted by EU level regulation 
(Agriculture and Fisheries; Banking and Financial Services; Chemical products; 
Energy; Healthcare; Telecoms and Technology), SMEs or large corporations (late 
payments directive; competition policy), and also as to their right to sell and provide 
cross-border goods and services and/or establish business in another EU Member 
State. 

Of particular interest to clients of solicitors when things go wrong, as they sometimes 
do, EU law has a number of provisions to help seek redress and access to justice on 
a cross-border basis: in criminal law matters (e.g. the European Arrest Warrant; the 
European Investigation Order), family law (jurisdiction, recognition and enforcement 
of court decisions on divorce, child custody and child maintenance – the Brussels IIa 
Regulation), consumer law and civil justice (European Small Claims procedure; 
European Order for Payment). 

To ensure mutual trust in the area of freedom, security and justice, the EU has 
established minimum standards in criminal procedural rights which ultimately 
impacts on how Scottish clients experience the justice system in Scotland and in 
other Member States: the right to information in criminal proceedings; and the right to 
interpretation and translation, to name but two directives in to which the UK has 
opted.   

(d) Impact on the legal profession 

There are also aspects of EU law which have particular relevance to the legal 
system and professions, including the Directive on the mutual recognition of 
diplomas, the Lawyers’ Establishment Directive and the Lawyers’ Cross-border 
Provision of Services Directive.  The risk to legal professional privilege in respect of 
EU law issues when advice is given when advice is given by a non EU lawyer is 
significant.  Arrangements must be made to preserve legal professional privilege for 
the clients of Scottish Lawyers acting in EU law matters in the EU on their behalf.   

Stability in the law 

The need to maintain stability in the law, repeal legislation and prepare new 
legislation to fill in gaps arising from leaving the EU will comprise a significant part of 
the domestic legislation which is  passed at or following withdrawal.  Bearing in mind 
the public interest in maintaining consistent application of the law, the useful aspects 
of the freedom, security and justice legal framework, appropriate recognition and 
enforcement of citizens’ rights, CJEU pending cases, immigration, residence, 
citizenship and employment status and the impact of the UK’s exit on the devolved 
administrations it is clear that a wholesale repeal of the law which has emanated 
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from the EU over the years would be problematic, difficult to implement, and unduly 
disruptive.   

We propose that domestic legislation is passed to ensure a “soft landing” in terms of 
legal change.  In principle laws with direct effect (Treaties and Regulations) will 
cease to apply once the withdrawal agreement is in place, the UK is no longer a 
member of the EU and the European Communities Act 1972 has been repealed.  
However it would be inappropriate to include in any new law the wholesale repeal of 
direct effect provisions without making some alternative arrangements.  These 
arrangements would ensure clarity and stability in the law and prevent legal 
uncertainty.  Similarly EU law with indirect effect (directives) has already been 
transposed into domestic legislation.  This has been through primary or secondary 
legislation either at UK level or through the Scottish Parliament.  That law will 
continue to be part of the UK and Scots Law until and unless it is specifically 
repealed.  Many statutory instruments deriving from EU directives have been 
enacted under Section 2 of the 1972 Act and so would be repealed once the Act is 
repealed unless explicitly retained.   

Considering such a large body of law in lead up to the UK’s withdrawal from the EU 
would be a difficult task.  The policy objective should be to retain existing EU law at 
point of exit and then repeal or amend in the post exit period when there is more time 
for consultation and proper scrutiny by the UK Parliament and the Scottish 
Parliament, the Welsh and Northern Ireland Assemblies. 

International Trade Law creates the basis for UK import and export activity which has 
a direct impact on economic and commercial growth and development.  This affects 
everyone and therefore it is important that new trade agreements are constructed in 
line with existing standards of trade law and put in place without undue delay to 
minimise disruption to the economy.   

In order to reassure and create stability for business, consumers and citizens we 
believe it is vitally important that effective transitional arrangements are in place to 
ensure that all necessary provisions continue to apply unless and until they are 
specifically repealed and that alternative domestic provisions are put in place.  It is 
likely that much of what the UK decides to retain will depend on the outcome of the 
withdrawal agreement and a new relationship between the UK and the EU. 

Similar considerations  apply to the area of freedom security and justice which 
covers policy areas arrange from the management of the EU’s external borders to 
judicial co-operation in civil and criminal matters and police co-operation this 
includes asylum and immigration policies and the fight against crime, terrorism, 
trafficking, cyber-crime, organised crime and sexual exploitation of children.  The UK 
retained an opt in facility under the Amsterdam Treaty in 1997 and has opted into (or 
in the case of Schengen-related measures has not opted out of) a number of 
measures including the EU arrest warrant.  We would advocate that careful 
consideration should be given to maintaining such aspects of the area of freedom, 
security and justice either on a transitional basis or as part of the withdrawal 
agreement or as part of the future relationship with the EU.  Furthermore, in terms of 
recognition enforcement of citizen’s rights, Article 81 of the TFEU states that the EU 
shall develop judicial co-operation in civil matters having cross border implications 
based on the principle of mutual recognition of judgements and of decisions and 
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extra-judicial cases.  These Treaty arrangements are backed up by a number of civil 
justice instruments into which the UK has opted.  These include the Brussels I 
Regulation on mutual recognition and enforcement of civil and commercial 
judgements across member states which sets out the rules governing cross border 
jurisdiction disputes.  Other EU instruments with significant domestic impact include 
the EU enforcement order 2004 and order of payment 2006 and the Rome I and II 
regulations on applicable law.   

The EU has also made law in a number of areas concerning civil judicial co-
operation in cross border family cases.  The law includes the Brussels I and II (a) 
Regulations on the jurisdiction of matrimonial proceedings principally divorce.  There 
are also provisions concerning the return of abducted children and maintenance.   

In the event of a UK exit from the EU this body of law will cease to apply as will the 
provisions of Article 81.  The regulations and directives flowing from it will not 
operate outwith the EU.  Prior to the TFEU and the EU regulations arrangements 
were made for cross border litigation by way of a number of bilateral Treaties and 
other conventions.  Unless there is some other form of agreement between the UK 
and EU it is likely that solution would be adopted again.  If the UK joins the 
EEA/EFTA, the Lugano Convention which governs the relationship between the EU 
and the EA/EFTA states would apply.  The Lugano Convention effectively applies 
the Brussels I Regulation and other Regulations in these states in the event of the 
UK leaving the EU and remaining as a WTO the EU Civil Justice and Co-operation 
arrangements would cease to apply in the UK and the UK would need to negotiate 
bilateral or multilateral treaties with other countries. 

In family cases there are some practical problems with the implementation of 
Brussels II (a) but family practitioners generally agree that the regulation makes the 
law in this area clearer.  EEA membership would result in the UK ratifying the 
Lugano Convention which reflects the Brussels II (a) Regulation. 

The scale is immense, the timeframe short, the energy and commitment challenging 
to maintain.   The implications for the Scottish Government and the Scottish 
Parliament are significant.  Participation in the UK’s exit from the EU is such a wide 
ranging exercise that it is likely to become the dominant theme throughout this and 
into future parliamentary sessions.  The far reaching and deep range of EU law and 
policy, the need for adequate scrutiny of the negotiations between the UK and the 
EU, the contribution to the negotiations, and the consideration of consequential 
changes following the withdrawal agreement and the internal arrangement to be 
finalised are so significant that they may occupy the Government and the Parliament 
to such an extent that regular policy and legislative work will not attract the resources 
or time necessary for effective proposal, scrutiny and legislation. 

The Society is not in a position to assess the impact on Scotland’s economy of the 
termination of the EU funding packages. 

The position of EU citizens in Scotland  

Although the UK is bound by the Treaty obligations to respect the free movement of 
persons it has opted out of most EU Law on immigration, the best example of which 
is the Schengen Accords which create the common European area and framework 
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for visas and border control. The Schengen system has come under significant 
pressure in the recent past due to the Middle East migrant crisis. 

EU Law concerning rights of EU citizens to move and reside freely within member 
states encourages movement across internal borders. The Free Movement Directive 
(2004/38) deals with the ways in which EU citizens and their families exercise the 
right of free movement, the right of residence and the restrictions on those rights on 
the grounds of public policy, public security or public health. 

UK immigration law is reserved to the UK Parliament under the Scotland Act 1998 
and although the UK is bound by treaty to the principle of free movement it has 
retained control over some aspects of border and visa policy. 

If the UK joins EEA/EFTA the UK would be subject to the agreement which provides 
for the free movement of person within the EEA/EFTA/EU area. The EEA/EFTA 
Treaty would allow some opportunity to the UK to restrict immigration on the terms 
and conditions set out in the Treaty. 

If the UK adopts a WTO position the right of freedom of movement under the EU 
Treaty would not apply and the UK would control its own immigration law and policy, 
borders and visas.  There is a debate about the accrued rights of EU citizens and 
their families.  It is desirable that there is early certainty about the status and rights of 
citizens of other Member States and their families’ resident in the UK who do not fulfil 
the current criteria for permanent residence or who move to the UK before the exit is 
completed.  It is likely that citizens of EU states living within the UK would have to 
regularise their immigration, residence and visa status.  Clarity is needed about the 
residence, housing and work rights to such individuals and their families. 

Similarly, UK citizens living in other member states would have to comply with the 
immigration, residence and visa requirements imposed by those member states. 

An EU citizen can apply for a permanent residence card after 5 years residence in 
the UK.  This document proves the right to live in the UK permanently.  Eligibility 
arises if the applicant has lived with an EEA family member for 5 years and the EEA 
family member is a qualified person throughout 5 years or has a permanent right of 
residence.  The UK Government has stated that when the UK leaves the EU they 
fully expect that the legal status of EU nationals living in the UK and that of UK 
nationals in EU member states will be properly protected.  The UK Government has 
also stated that EU nationals who have lived continuously and lawfully in the UK for 
at least 5 years automatically have a permanent right to reside.  This means that 
they have a right to live in the UK permanently in accordance with EU law.  There is 
no requirement to register for documentation to confirm this status.  Furthermore a 
person can apply for a permanent residence card after that person has lived in the 
UK for 5 years.  The card will prove that person’s right to live in the UK permanently. 

In respect of acquired rights, Article 50 (3) of the TEU provides that the Treaties will 
cease to apply to the UK from the date of entry into force of the withdrawal 
agreement or, failing that, two years after the notification of the intention to leave 
unless the European Council in agreement with the UK unanimously decides to 
extend this period.  The EU Treaties make no specific mention of acquired rights nor 
are there any provisions which seek to protect acquired rights, notwithstanding the 
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fact that EU law and the Treaties give individuals rights (Case – 26/62 Van Gend en 
Loos).   

Some commentators have claimed that the Vienna Convention on the law of the 
Treaty is supportive of the idea that acquired rights do attach to EU citizens in the 
UK following the UK leaving the EU, however, the Vienna Convention provides that 
the termination of a Treaty “does not affect any right, obligation or legal situation of 
the parties created through the execution of the Treaty prior to its termination”.  The 
misinterpretation which has arisen concerns the use of the word “parties” these are 
the “states parties” which are signatories to the Vienna Convention rather than those 
states’ citizens.  Therefore the Vienna Convention does not provide a basis for 
stating the EU citizens have acquired rights in relation to the UK nor that UK citizens 
have acquired rights in other Member States of in the EU. 

Written submission from Professor Tom Mullen (University of Glasgow) and 
Professor Aileen McHarg (University of Strathclyde) 

Scotland’s future relationship with the European Union 

If the UK withdraws from the EU and Scotland remains a member of the UK, it will 
not be possible for Scotland to retain or enter into membership of the EU.  Only 
sovereign states can be members of the EU.  A range of other possibilities might be 
considered, however. 

1. There are precedents for the situation in which part of a state is a member of 
the EU, while other parts are not.  These include Greenland and the Faroe Islands in 
Denmark, and Northern Cyprus.  Some have suggested that a similar option might 
be available for Scotland (and Northern Ireland) (see: Brendan O’Leary, The 
Dalriada Document: Towards a Multi-National Compromise that Respects Diversity 
in the United Kingdom, available at: 
http://www.centreonconstitutionalchange.ac.uk/publications/reports/dalriada-
document; Nikos Skoutaris, ‘From Britain and Ireland to Cyprus: Accommodating 
‘Divided Islands’ in the EU Political and Legal Order’, available at: 
http://www.skoutaris.eu/working-papers/).  This scenario would involve the UK 
remaining a member of the EU, while England and Wales withdraw.  Arrangements 
would need to be made to enable the Scottish and Northern Irish Governments to 
exercise the functions of the UK Government in EU decision-making.  This option 
seems to pose a range of significant difficulties in practice: 

 
a. It would require a ‘hard’ border between Scotland and England at which 

customs and movement controls would be applied, thus erecting barriers 
to commercial and social interaction between Scotland and the rest of the 
UK which do not currently exist. These disadvantages would have to be 
set against any benefits of remaining in the EU. 
 

b. It would raise difficult questions about the distribution of decision-making 
competences between the UK and Scottish institutions, and the extent to 
which UK decision-making with effect in Scotland would be bound by EU 
law. 
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c. It is unlikely to be acceptable to the UK Government, or to those voters 
across the UK who supported leaving the EU; 
 

d. It is unlikely to be acceptable to other Member States.  The situations of 
Denmark and Cyprus are clearly distinguishable from the UK.  In the case 
of Denmark, the non-EU territories are small in population and physically 
isolated.  In the case of Cyprus, the internationally recognised government 
does not control the northern part of the island; this is controlled by 
Turkey, which is not a member of the EU. 
 

2. Scotland could enter into an association agreement with the EU, going 
beyond any post-Brexit agreement entered into by the UK Government.  This is open 
to many of the same objections just outlined.  In addition, it would require the 
devolved institutions to be given the legal competence to enter into binding 
international agreements.  While some sub-state national governments do have such 
powers (e.g., the German Länder), this would constitute a very significant increase in 
Scotland’s autonomy within the UK.   
 
3. The Scottish institutions could choose to continue to be bound by EU law in 
areas within devolved competence (e.g. agriculture, environmental policy).  This may 
make sense in certain areas, but it would not be possible to enforce reciprocal 
obligations against other EU member states (e.g. free movement rights for Scottish 
citizens or businesses); nor would there be any access to the CJEU to enforce or 
query the validity/meaning of EU laws or any input into law-making.   

While Scotland remains part of the UK, the most straightforward way of protecting 
Scotland’s relationship with the EU and its place in the single market would be to 
persuade the UK Government to negotiate a close relationship with the EU for the 
UK after Brexit.  However, this may also prove to be challenging (see further below). 

Alternatives to EU membership 

There are three main models for the UK’s future relationship with the EU: 

 Membership of the European Economic Area (EEA), often referred to as the 
Norwegian model; 

 Extensive bilateral agreements between the UK and the EU, often referred to 
as the Swiss model; 

 No extensive bilateral agreements, often referred to as the WTO model. 

The EEA model implies being fully integrated in the single market with consequential 
free movement rights for citizens and businesses, and co-operation in other 
important areas such as research and development, education, competition policy, 
social policy, the environment, consumer protection, tourism and culture (“flanking 
and horizontal” policies).  It does not include participation in the Common Agriculture 
and Fisheries Policies (subject to limited exceptions), the Common Trade Policy, the 
External Customs Union, Justice and Home Affairs, Economic and Monetary Union, 
or the Common Foreign and Security Policy.  EEA members do not participate in EU 
decision-making, nor are they subject to the jurisdiction of the CJEU.  Interpretation 
and enforcement of EU laws is undertaken by the EFTA court, and EEA members 
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have somewhat greater freedom than EU Member States to determine the effect and 
primacy to be given to EU law in their own legal orders. 

Under the Swiss model, economic and other integration measures would be agreed 
on a case by case basis.  It is therefore similar to the EEA model, but with more 
scope for the UK to negotiate a bespoke level of integration, as reflects domestic 
economic and other priorities.  

The third model represents the relationship that many countries have with Europe. 
WTO rules would apply but as the UK would have to renegotiate the terms of its 
WTO membership after Brexit, we cannot say at this stage precisely what level of 
access to the single market WTO membership would result in. 

(See Chalmers et al, European Union Law (3rd edn, 2014), ch 5A for a detailed 
analysis.) 

It is difficult to predict at this stage what deal will eventually be reached or even what 
the negotiating position of the UK Government will be, but it is worth noting that the 
Norwegian model seems incompatible with the reasons many people had for voting 
to leave the EU and there are formidable political obstacles to its being adopted as 
the negotiating position of the UK Government. Accordingly, even if the Norwegian 
model is the preferred outcome, serious consideration needs to be given to the likely 
consequences of the other options. 

The withdrawal process 

How the withdrawal process might be managed at the EU and UK level and what 
steps would be involved in this process 

We will begin with the EU level. It is unclear when the UK Government will give the 
required notice of intention to leave the EU under Article 50, TEU. Whilst, Article 50 
sets a deadline for exit of two years from notice, there are two major uncertainties 
over the timetable. The first is that the two year period may be extended but only 
with the consent of all the Member States. The second is that there is no statement 
in Article 50 as to when or in what circumstances the notice must be given. So, the 
UK Government is under no obligation to give notice within any specific time frame. 
Thus far, it has given no clear indication of when it will give notice under Article, 
although the Prime Minister has stated that this will not happen before 2017 at the 
earliest. In the circumstances, the factors which determine when notice is given and 
whether or not the two year period will be extended (although many consider this to 
be infeasibly short) will be as much political as legal. 

As for the UK level, we already know the three departments and the three 
Secretaries of State who are responsible for managing withdrawal. The Prime 
Minister will inevitably also have a major role. But many aspects remain unclear, 
including how big a role the Cabinet as a whole will have in deciding important 
issues, and what level of Parliamentary involvement or oversight there will be. 

It has been suggested that the UK Parliament’s consent is required before the UK 
Government may give notice under Article 50 (see, e.g.,  
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https://ukconstitutionallaw.org/2016/06/27/nick-barber-tom-hickman-and-jeff-king-
pulling-the-article-50-trigger-parliaments-indispensable-role/) and legal challenges 
have been mounted on that basis. We do not regard the proposition that 
Parliament’s prior consent is legally required as correct and we proceed on the 
assumption that the UK Government will give notice and will decide when to do so 
without seeking Parliament’s agreement.  The UK Parliament will, however, be able 
to block ratification of any withdrawal agreement that is reached, and legislation will 
be required to give domestic effect to Brexit. 

The amount of time that might be required to deal with the negotiations 

How long it will take depends in part on the future relationship with the EU that is 
agreed.  For instance, if the UK were to seek membership of the EEA after Brexit 
and the other Member States were to agree in principle that this should happen, that 
would greatly simplify matters compared to the alternative models. But, for the 
reasons given above, membership of the EEA seems unlikely. We should assume, 
therefore, that the ‘divorce’ and the negotiations around it will be exceedingly 
complex and time consuming. Here, there are conflicting pressures. If all aspects of 
the UK’s divorce from and future relationship with the EU are to be negotiated before 
Brexit takes effect, this would suggest that negotiations will go on for many years, 
certainly far beyond the two years envisaged by Article 50. But there are likely to be 
countervailing pressures. The UK Government will be under pressure from voters 
and from many Conservative MPs to deliver Brexit in a swift time frame; they are 
unlikely to be willing to wait years. Some EU leaders may also wish to make swifter 
progress to reduce the risk of ‘political contagion’ spreading to other countries in the 
EU. Both the UK and the other Member States may also want to reduce the period of 
uncertainty during which investment decisions may be postponed. More generally, 
EU leaders may want to get Brexit out of the way as quickly as possible so that the 
EU can move on to addressing other issues important to its future. 

It is, therefore, impossible to predict with any degree of accuracy what the time scale 
for negotiations will be. It is possible that a Brexit date will be set once some major 
issues have been resolved but when others have not been. There would then have 
to be post-Brexit negotiations over these unresolved issues.  An analogy might be 
drawn with the dissolution of Czechoslovakia, where agreement was reached to 
dissolve the state in just six months, but negotiations continued over the precise 
terms of separation for a further seven years. 

How the interests of Scotland and the other constituent parts of the United Kingdom 
can be represented in those negotiations and what role the Scottish Government 
should have in those negotiations 

There is no legal principle that requires the consent of all four nations to an exit from 
the EU; this is clearly a reserved matter in terms of the devolution legislation. Nor is 
there an argument based on constitutional convention that each of the four historic 
nations has a veto, there being no existing custom or practice to which appeal can 
be made to support the proposition.  Moreover, the UK Parliament rejected the 
argument that Brexit should be subject to parallel majorities (i.e., a UK-wide majority 
plus majorities in each of the four nations of the UK) in the referendum when 
amendments to that effect were tabled to the European Union Referendum Bill.  The 
Scottish Parliament’s (SP) consent would be required under the Sewel Convention to 
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remove the obligation in the Scotland Act 1998 for the Parliament and the Scottish 
Ministers to comply with EU law (see further below).  However, refusal of consent 
would not prevent the UK’s withdrawal from the EU, and in any case it is possible 
that the UK Parliament could choose to override the wishes of the SP (see further 
below). 

Similarly, there are no express statutory obligations on the UK Government to 
consult the devolved administrations over the UK negotiating position or the terms of 
withdrawal from the EU. How to involve the Scottish Government (SG) is for the UK 
government to decide. The Prime Minister has said that said she would not trigger 
the formal exit process until she had agreed a “UK approach” with leaders in 
Scotland, Wales and Northern Ireland and the UK Government’s website states that 
the responsibilities of the Secretary of State for Exiting the European Union include 
“working very closely with the UK’s devolved administrations, Parliament, and a wide 
range of other interested parties on what the approach to those negotiations should 
be.” However, the UK Government has not issued a detailed statement of principles 
or process for discussions between it and the devolved administrations, although an 
extraordinary summit of the British-Irish Council was held on 22 July, at which 
“Ministers collectively reaffirmed the importance of the Council as … an important 
and unique forum to share views, enhance co-operation and strengthen relationships 
amongst all Member Administrations at this time” (British-Irish Council Communiqué, 
22 July 2016, available at: 
https://www.britishirishcouncil.org/sites/default/files/communiqu%C3%A9s/Cardiff%2
0Communique%20FINAL.pdf). 

It is unlikely that the promise to “agree a 'UK approach' with leaders in Scotland” is 
legally enforceable, so if there is disagreement between the UK Government and the 
devolved administrations over the negotiating position or the timing of the Article 50 
notice we can expect that ultimately the UK Government will impose its view. 
However, the SP and SG should press for as much consultation as possible with 
them on these matters. 

The domestic process for dealing with a withdrawal from the EU 

The implications for the devolution settlement of withdrawal from the EU 

Currently, EU law is an integral part of the devolved settlement for Scotland. 
According to section 29 of the Scotland Act 1998, an Act of the Scottish Parliament 
is not law so far as any provision of the Act is outside the legislative competence of 
the Parliament, and it will be outside competence if it is incompatible with any of the 
Convention rights or with EU law. Section 57 places a similar limitation on executive 
competence.  Both limitations are supervised by the courts. See Scotch Whisky 
Association v Lord Advocate [2014] CSIH 38 & Case C-333/14. Similar provisions 
are found in the other devolution statutes. 

On the face of it, removing the competence constraint would require the consent of 
the SP under the Sewel Convention. The convention is that the UK Parliament will 
not normally legislate with regard to devolved matters in Scotland without the 
consent of the Scottish Parliament. The Memorandum of Understanding (October 
2013) between the UK Government and the devolved administrations states: 
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14. The United Kingdom Parliament retains authority to legislate on any issue, 
whether devolved or not. It is ultimately for Parliament to decide what use to 
make of that power. However, the UK Government will proceed in accordance 
with the convention that the UK Parliament would not normally legislate with 
regard to devolved matters except with the agreement of the devolved 
legislature. The devolved administrations will be responsible for seeking such 
agreement as may be required for this purpose on an approach from the UK 
Government.  

It has become accepted that the convention applies also to legislation altering the 
competence of the SP or the Scottish Government even although the SP has (with 
limited exceptions) no power to amend the Scotland Act. Devolution Guidance Note 
No 10 refers to Bills which: 

contains provisions applying to Scotland and which are for devolved 
purposes, or which alter the legislative competence of the Parliament or the 
executive competence of the Scottish Ministers.” (emphasis added) 

The mechanism for indicating approval is a legislative consent motion. These are 
governed by the SP Standing orders, chapter 9B. Rule 9B.1 states that the consent 
procedure is to be used for: 

“… a Bill under consideration in the UK Parliament which makes provision …  
applying to Scotland for any purpose within the legislative competence of the 
Parliament, or which alters that legislative competence or the executive 
competence of the Scottish Ministers.” (emphasis added) 

thus reinforcing the understanding that the convention applies to Bills altering 
competence. 

It is worth noting that the consent of the SP was sought for the Scotland Act 2012 
which extended legislative and executive competence in certain respects and also 
for the Scotland Act 2016. So, the convention appears to apply to measures 
extending the competence of the Scottish Parliament as well as to those limiting it. It 
appears clear, therefore, that any attempt to remove or modify the EU law constraint 
on the SP’s competence would be require the consent of the SP under the Sewel 
convention. 

Section 2 of the Scotland Act 2016 implemented the Smith Commission’s 
recommendation to put the Sewel Convention on a statutory footing.  It inserts a new 
section 28(8) into the Scotland Act 1998, stating (following the continued affirmation 
in section 28(7) of the power to the UK Parliament to continue to legislate for 
Scotland) that “it is recognised that the Parliament of the United Kingdom will not 
normally legislate with regard to devolved matters without the consent of the Scottish 
Parliament.’  There is some doubt about whether this includes the obligation to seek 
the SP’s consent to changes in its competence, and in any case about whether it 
creates any legally enforceable obligations.  The obligation to seek the SP’s consent 
to amend the Scotland Act to remove the EU competence limitation is therefore 
probably best regarded as still being essentially a matter of constitutional convention 
rather than binding legal obligation.   
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The SP’s consent might not be forthcoming given that the SG and a majority of 
MSPs support remaining in the EU.  What would happen if this were to be the case? 

The UK Government and Parliament could in theory decide to respect the will of the 
SP and leave the competence constraint in place. The EU constraint would only 
apply to devolved matters. It would probably not seriously undermine attempts to 
remove EU-inspired laws in reserved areas such as immigration control or 
employment law. More importantly, it follows from the logic of devolution which is 
that the Scottish Parliament is generally free to legislate as it chooses on devolved 
matters – but that it is also subject to competence constraints. It was never intended 
that it be a sovereign legislature with unlimited legal power in the manner of the UK 
Parliament and the constitutionally constrained character of the SP was, of course, 
endorsed by popular referendum. Indeed these would be good reasons for not trying 
to remove the constraint in the first place. 

Alternatively, the UK Parliament could press on with legislation. Given the 
sovereignty of Parliament, the UK Parliament could simply ignore the absence of 
consent and legislate anyway, but this might provoke a constitutional crisis. The UK 
Government has never avowedly legislated in breach of the convention and the new 
provision which puts the Sewel convention on a statutory footing would add to the 
enormity of such a step. Were the UK Parliament to proceed in this way, it is likely 
that not just the SNP, but at least some of the other Scottish parties would object 
strenuously. 

Repeal of the European Communities Act 1972 (ECA) would not automatically 
remove the competence limitation relating to EU law in the devolution legislation as 
this is a free-standing limitation expressed in the Scotland Act and it does not 
depend on the 1972 Act for its effectiveness. If all that happened was that the ECA 
were repealed, there would still be a legal basis in the Scotland Act for the 
competence limitation. However, it would mean that EU-derived rights could not be 
enforced in the Scottish courts against public bodies other than the Scottish 
Ministers or against private parties (except insofar as incorporated into domestic 
legislation (see further below)).   

It is not clear at this stage what the UK Government’s attitude would be to the 
retention of the competence limitation in the Scotland Act if the UK were to leave the 
EU. It might decide that it has no interest in what happens in areas of devolved 
competence in which case the competence limitation would stay. Alternatively, it 
might wish to purge the statute book of references to EU law for symbolic reasons, 
or in order to ensure consistency throughout the UK. Prediction is complicated by the 
evident split within the Conservative party on the EU question. 

The implications for UK and Scots law of a withdrawal from the EU, particularly the 
need to repeal legislation and prepare new legislation to fill the gaps left by EU 
legislation 

EU law is a substantial source of law for Scotland.  The precise implications of 
withdrawal for areas currently governed by EU law depend on precisely how EU 
rights and obligations have taken effect in Scots law.  Some EU law is directly 
effective (treaties and regulations) without any specific domestic implementing 
legislation.  Provision would have to be made in any legislation repealing the 
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European Communities Act 1972 for continuity of such laws pending any domestic 
legislation amending or repealing them.  In other cases, EU legislation requires 
domestic implementation.  This may be done either through primary legislation (of 
either the UK or Scottish Parliament, as appropriate), in which case it has an 
autonomous legal basis in domestic law which would be unaffected by EU 
withdrawal.  Other EU obligations are implemented by secondary legislation under 
section 2(2) of the ECA.  Again, some saving provision would have to be made when 
repealing the ECA.  

As already noted, withdrawal from the EU would have implications for the future 
competence of the SP and SG.  In areas otherwise within devolved competence, it 
would be for the SP and SG to decide what, if anything, should be done to repeal or 
amend existing EU-derived laws.  The most pressing issues would arise in areas 
currently administered and not merely regulated at EU level, such as some research 
funding, where decisions would have to be made about how to replace or replicate 
those functions.  Areas where there are currently reciprocal obligations between 
Member States, which would cease on withdrawal (subject to the terms of the 
withdrawal negotiations), would also require immediate attention.  These would 
include, for instance, fishing rights and student exchange programmes.   

It is not inconceivable, in areas which are in principle devolved, but where EU law 
currently ensures uniformity throughout the UK, that the UK Government may wish to 
maintain a common approach in future.  Subject to the caveats above, new UK-wide 
legislation would require the consent of the SP under the Sewel Convention. 

Alternatively, the SP and SG may wish to argue for further devolution of 
competencies which are currently reserved.  For instance, if VAT policy were no 
longer to be subject to EU law, this would remove the major objection to it being 
devolved to the SP.   

The scale of the task and the implications for the Scottish Government and Scottish 
Parliament 

The scale of the task will depend on the precise terms of the UK’s withdrawal from 
the EU, and any decisions made by the UK Government and Parliament on the 
future regulation of policy areas currently governed by EU law.  It would be desirable 
for the SG (with the input of the SP) to conduct an audit of areas of devolved 
competence currently subject to EU law with a view to identifying priority areas.  It 
has been reported (The Herald, 29 August 2016) that the SG’s new Brexit minister 
has already embarked on such a task.  This could usefully draw upon the Balance of 
Competencies Review conducted by the Conservative-Liberal Democrat coalition 
government (see https://www.gov.uk/guidance/review-of-the-balance-of-
competences). 

The position of EU citizens in Scotland 

Immigration is a reserved matter under the devolution settlement.  It will therefore be 
for the UK government to determine the future position of EU citizens in Scotland in 
the event of withdrawal from the EU, subject to the terms of the withdrawal 
agreement.  However, certain matters pertaining to EU citizens resident in Scotland 
are within the competence of the SP.  For instance, EU citizens have the right to vote 
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in SP and local government elections, both of which are now matters within devolved 
competence.  Accordingly, the SP could choose to maintain the voting rights of 
resident EU citizens.  Similarly, the SP could choose to maintain the privileged status 
of EU citizens in relation to higher education.  
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